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No. 36.—Aveustvus M. Park, plaintiff in error, os. Tue Srate 
or Georeta, defendant in error. 


[1.] In Georgia, a Sheriff is not a judicial officer, and although an instrument ta- 
ken by him, for the appearance of the defendant to answer a criminal charge, 
is not technically a recognisance, still it is good as a bond or obligation, and 
scire facias is the proper remedy for its forfeiture. 


{2.] Before Bail in a criminal case can be made liable, the record must show, 
that the principal was called and did not appear. 


Scire facias, in Murray Superior Court. Tried before Judge 
Wrieut. ' 


The facts are stated in the decision of the Court. 


Ww. Marty, for plaintiff in error, cited Hotchk. 788, 776 to 
783. 2 Kelly, 365, ’6. 


W. AIKIN, contra. 
VOL. IV. 42 
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By the Court—Lvumrxin, J. delivering the opinion. 


Wallace H. Park was arrested on the 26th of September, 
1844, for the offence of libel; and the Sheriff, C. W. Bond, took 
from the accused, and Augustus M. Park, his surety, an instru- 
ment as follows: 

Georeta, Murray County— 

“ Know all men by these presents, that we, Wallace H. Park 
and Augustus M. Park, are held and firmly bound unto His Ex- 
cellency, George W. Crawford, Governor of said State for the 
time being, and his successors in office, in the just and full sum of 
five hundred dellars, for the true payment of which we bind our- 
selves, our heirs, executors and administrators, jointly and sever- 
ally, firmly by these presents, sealed with our seals, and dated 
this 26th day of September, 1844. 

“The condition of the above obligation is such, that if the 
above bound Wallace H. Park shall personally appear before the 
Superior Coutt, to be held for said county, on the fourth Mon- 
day in March next, then and there to answer the State aforesaid, 
for and concerning the offence of Libel, with which the said 


Wallace H. Park stands charged before me, and shall then and 
there stand to and abide the decision of said Court, and shall not 
depart thence without leave of the said Court, then the above ob- 
ligation to be void, else to remain in full force. 
Wastace H. Park, [L. s-| 
Aveustus M. Park, [L. s.} 


“Acknowledged before me, 
C. W. Bonn, Sheriff.” 


This paper was returned to Court by the Sheriff. At Sep- 
tember Term, 1845, the Grand Jury of Murray county found a 
“True Bill” against Wallace H. Park for a Libel; and om the 
first of April, 1846, a scire facias issued against the principal and 
his bail, which was served on the same day on Augustus M. Park, 
and returned zot found as to Wallace H. Park. 

Augustus M. Park, on the 27th September, 1847, showed for 
cause why judgment should not be awarded against him— 

1st. That the instrument sued on purported to be a voluntary 
bond, and therefore could not be sued on by scire facias, with- 
out forfeiture. 
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2d. The condition of said bond did not set forth that Wallace 
H. Park was charged with any offence. 

3d. Because a voluntary bond is rot subject to forfeiture on the 
minutes as a recognizance. 

4th. That the instrument set forth in the scire facias, was not 
taken by or before any Judicial Officer, but by the Sheriff, who 
is not authorized to take the same. 

The Court overruled all of these objections: whereupon, the 
defendant excepted. 

It appears by the statement of the Judge before whom this 
proceeding was had, that the State proposed to shew that the 
bond was, in fact, taken under the direction of a Judicial Officer, 
and the penalty fixed by him. . 

Is this a valid bond? Has the proper remedy been pursued ? 
And does 'the record furnish legal evidence of the fact? These 
are the questions necessary to be considered and settled by this 
Court. 

[1.] It is perhaps true, that this instrument is not technically a 
recognizance—for that is an obligation of record, which one enters 
into before some Court of Record, or Magistrate duly authorized, 
with condition to do some particular act. The instrument before 
us, for aught that appears to the contrary, was taken by the Sher- 
iff; at any rate, it was acknowledged before him. It is suggested 
in the transcript, that the State proposed to prove that the priso- 
ner, when arrested, was taken before a Magistrate, and the pen- 
alty of the bond fixed by him; and we are not prepared to say 
but that an extrinsic fact like this, might have been shewn» 
without violating the rule that instruments like this cannot be 
aided by parol averments, and that they must stand or fall by 
themselves, with the aid of such intendments as the Court can 
reasonably make. Nay more—who is the “me” referred to ‘in 
the condition of this bond, before whom the prisoner is alleged - 
to have stood charged with the offence of Libel? Was it the 
Sheriff, or was it the Magistrate before whom it was the duty of 
the arresting officer to have taken the accused—either for com- 
mitment or bail? And is not this one of those latent ambiguities 
which may be supplied by averment and proof? None euch, 
however, was actually tendered, and we here drop this matter; 
and especially as we are of the opinion that the party having en- 
tered into this obligation voluntarily, and without coercion, that 
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it is good. Dennard & Alexander vs. the State of Georgia, 2 
Kelly, 137. Farnham vs. Morrison, 2 Ld. Ray. 1138. Johnson 
vs. Lasere, Ib, 1458. Edgcomb vs. Dee, Vaughn, 102,103. The 
Sheriff, it is conceded, has no right to exact bail, yet, if the per- 
son arrested will submit to give the obligation, it will bind him 
and the security. Phelps vs. Parks,4 Vermont R. 488, And in 
Kearns vs. The State, 3 Black. 334, the Supreme Court of Indi- 
ana adjudicated the identical question made by this record, hold- 
ing that if a penal bond taken by the Sheriff for the defendant’s 
appearance to an indictment, show on its face that it was signed 
and sealed in the presence of the Sheriff, and approved by him, 
it was valid. 

Our own Statute would seem to be conclusive upon this point. 
It enacts that “when any person or persons shall enter into any 
“recognizance or obligation, for the appearance of another to an- 
“ swer any indictment, information or presentment of a Grand 
“ Jury for any offence committed against the laws of this State, or 
«who shall be bound in any recognizance, bord or obligation, to 
“prosecute or to answer to any criminal charge, or to give evi- 
“dence in any criminal case whatever, and shall fail to pro- 
“ duce the body of his, her or their principal or principals, at the 
“ Court according to the tenor and effect of said recognizance, 
« bond or obligation, when recognized so to do, then and in that 
“case, it shall be the duty of the Solicitor General, or prosecu- 
« ting Officer, to the several Courts of this State, to which said re- 
“‘ cognizance, bond or obligation shall be returnable, to forfeit 
“said recognizance, bond or obligation, in the manner heretofore 
“ practised in this State.” Prince, 470, 471. 

We repeat, therefore, that although this instrument be not 
strictly a recognizance—nevertheless, under this section of the Act 
of 1831, it is clearly a good Statutory bond or obligation. And 
this being admitted, it follows as a corollary, that the properrem- 
edy is by scire facias. In Lasere vs. Emily, 2 Strange, 745, the 
Court of King’s Bench, in pronouncing judgment upon a scire 
facias, sued out as this is, upon_an obligation which was not of 
record, nor executed before the proper Court, say, “ But be that 
as it may, here is a bond which is not fulfilled; therefore, the 
scire facias is proper, and the award upon it must be affirmed.” 
But here again, it is useless to invoke foreign precedents. The 
remedy by scire factas upon a bond estreated, is given expressly 
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by the second section of the Act already referred to. It is in 
these words: “It shall be the duty of the Clerks of the several 
Superior Courts aforesaid, to issue a scire facias on all forfeited 
recognizances, bonds or obligations, against the principal and sure- 
ty,” &c. Prince, 671. 

[2.] The objection that there is no offence recited in the Bond, 
is abandoned upon the argument, and the last ground to be no- 
ticed, is, whether there is sufficient evidence upon the record of 
the forfeiture of this bond. The only testimony is an entry by 
R. W. Jones, Solicitor General, upon the bond, of “ Recognizance 
forfeited, September Term, 1845.” It is the opinion of this 
Court, that before bail can be made liable, the record must shew 
that the principal was called, and did not appear. There must 
appear upon the record, a judgment of forfeiture. And the omis- 
sion in this case is essential and fatal. An entry of the Judge on 
the Criminal Docket,will not suffice ; ( Burney, appellant vs. Boyett, 

WA Atal Howard’s,39;) neither willthe indorsement of the Solicitor Gen- 
eral upon the bond or bill of indictment. Thisjudgment Msi is mat- 
ter of substance ; it involves serious consequences to the parties ; it 
is of such absolute verity, that nothing can be averred against it ; 
the fact of forfeiture can only be denied by pleading nul tiel re- 
cord. ‘The regular mode of proceeding, to prevent a forfeiture 
from accruing from the ignorance or inattention of the accused, 
is to call such person, and to warn him and his sureties of the 
consequence of his non-appearance: and then, upon failure, the 
entry of the judgment Nisi, should be in the following terms: 
“This day, came G. W. Jones, Solicitor of the Cherokee Circuit, 
who prosecutes for the State of Georgia, and shows, that hereto- 
fore, to-wit: on the 26th day of September, 1844, W. H. Park 
and Augustus M. Park entered into an obligation before C. W. 
Bond, Sheriff of Murray County, by which they acknowledge 
themselves to owe, and be justly indebted to George W. Craw- 
ford, Governor of said State, and his successors in office, in the 
sum of Five Hundred Dollars, to be void on condition that the 
said Wallace H. Park make his personal appearance before the 
next Superior Court, to be held for said County, to answer for 
the offence of Libel. Now, on this day, the said Wallace H. 
Park being solemnly called to come into Court, to answer said 
charge, and the said Augustus M Park, his bail, having been 
warned to present the body of his principal, whom he engaged to 
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be present this day, to answer said charge—and the said parties res- 
pectively having wholly made default ; it is therefore considered by 
the Court, that the said Wallace H. Park and Augustus M. Park 
forfeit their obligation—and that the said George W. Crawford, 
(or, his successor,) recover against the said Wallace 
H. Park and Augustus M. Park, the sum of Five Hundred Dol- 
lars, the amount of their obligation, so forfeited as aforesaid, un- 
less at the next term of this Court they shew sufficient cause 
why this order should not be made final, and a scire facias 
is ordered to issue.” 

In the State vs. Amos Grigsby, 3 Yerg. 280, the scire facias 
charged that Luther M. Grigsby had been indicted for the crime 
of Forgery, that he was bound for his appearance, together with 
Amos Grigsby, in the sum of $1000. Averment that the said Lu- 
ther made default ; and the said Amos being called to bring into 
Court the said Luther, failed to do so, whereby he had forfeited 
to the State, &c. To this there was a plea of nul tiel record. 
And Catron, Ch. J., in delivering the opinion of the Court, says. 
‘‘ There was no evidence in the record, shewing that Luther Grigs- 
by had not appeared as he was bound to do. This was clearly a 
failure of the record to sustain the issue.” 

The same doctrine was re-affirmed by the same Court in the 
subsequent case of White § Chilcutt vs. The State, 5 Yerg. 183, 
where Green, J,, in delivering the opinion of the Court, re- 
marked, “ That from aught that appears, the principal might have 
been in attendance.” 

Additional authority need not be adduced, nor argument of- 
fered, I apprehend, to establish that the forfeiture to warrant the 
Clerk in issuing the scire facias, can only appear of record. 

Upon this ground, then, the judgement below must be reversed, 
and the scire fuctas arrested. It may be that a judgment was ta- 
ken, and that fact being made satisfactorily to appear, the Court 
below, upon proper application and proof, might allow it to be en- 
tered nunc pro tunc. For the present, at least, the transcript sent 
up to this Court, furnishes no such evidence. 
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No. 37.—Pinckney McLane, plaintiff in error, vs. Tue Strate 
or Georata, defendant in error. 


[1.] Testimony taken by Interrogatories and Commission, according to the Act 
of 1811, cannot be read in evidence on the trial of a criminal cause, in behalf 
of the defendant. 

[2.] Where it appeared on the face of the Indictment, that the offence with 
which the defendant was charged, was barred by the Statute of Limitations, 
and none of the exceptions mentioned in the Statute to prevent its operation 
were alleged therein, a motion to arrest the judgment was allowed. 

[3.] Where the testimony is conflicting, relative to the character of the dwelling 
house alleged to have been burned by the defendant, a new trial will not be 
granted, where the law and the facts of the case have been fairly submitted 
to the Jury. 


Indictment for Arson, in Habersham Superior Court. Tried 
before Judge Dougherty, September Term, 1847. 


The plaintiff in error, together with one Thomas Heath, Perry 
Munroe and William Mince, were indicted at the April Term, 
1847, of the Superior Court of Habersham County, for the of- 
fence of Arson. “For that the said Thomas Heath, Perry Mun- 
roe, William Mince and Pinckney McLane, on the 10th day of 


February, 1842, with force and arms, in the County aforesaid, 
maliciously, wilfully and feloniously, did set fire to and burn a 
house, used as a dwelling house, in the night time—the property, 
and in the possession of Moses Horshaw, in the County of Mab- 
ersham; the said house not being then and there, in a town or 


city or village.” 

“ And the Jurors aforesaid, upon their oaths aforesaid, do fur- 
ther charge and accuse John Heath, of the County and State 
aforesaid, with the offence of being accessory before the fact.— 
For that he, the said John Heath, in the County aforesaid, before 
the said felony was committed, in form aforesaid, to-wit : on the 
10th day of February, in the year aforesaid, in the County afore- 
said, did feloniously, maliciously, wilfully and unlawfully incite, 
move, procure, counsel, hire and command the said Thomas 
Heath, Perry Munroe, William Mince and Pinckney McLane, 
the said felony in manner and form aforesaid, to do and commit, 
contrary to the laws of said State, the good order, peace anddig- 
nity thereot.” 
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The plaintiff in error was placed upon his trial, at the October 
Term, 1847, of said Court. 

During the progress of the case, the defendant below offered 
in evidence the Interrogatories of Isaac Wilkins and John Wil- 
kins. “The Court rejected the testimony, on the ground that In- 
terrogatories could not be received for the defendant in a crimi- 
nal case, to which decision defendant below excepted, and er- 
ror has been assigned. 

The evidence disclosed, that a house belonging to Moses Hor- 
shaw was burned in the night-time, in January or February, 
1842, but no knowledge of the perpetrators came to the prosecu- 
tor, (Horshaw,) until October Term, 1846. The house, it seemed, 
was built for a storehouse, and shelved as such, but never used as 
such—witness had used the house as his dwelling house. It 
stood some 60 yards from the old dwelling house of the family of 
the prosecutor; his family, at the time of the burning, and for 
several years previous, lived in Clarksville. The prosecutor 
owned a gold mine near by, and for two years, when he came to 
attend his mine, slept in the house afterwards burnt. There was 
a bedstead and bed-cord in the house when burnt, although no 
one had slept there for six months previous. 

The defendant was proved to have been present, at the time 
the house was burnt, and the testimony was contradictory as to 
how far he participated in it. It is unnecessary for the points 
made before this Court, to state that testimony. It was’ proven 
that John Wilkins, Isaac Wilkins and Henry Heath, were pres- 
ent at the same time, and were not included in the indictment. 
All agreed at the time, that if any one disclosed the fact, the oth- 
ers should kill him. Upon this point, also, the evidence did not 
agree. 

The Jury found the defendant, Pinckney McLane, guilty. 

Whereupon, (by consent of the Solicitor General,) counsel for 
defendant, moved in arrest of judgment, and for a new trial. 

In arrest of judgment— 

1st. That the indictment does not shew that the house burned, 
was the dwelling house of any one. 

2d. Thatthe indictment showed upon its face that it was barred 
by the Statute of Limitations, and did not shcw on its face any 
thing by which the effect of the Statute could be avoided. 
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3d. That the indictment does not show that the house burned, 
was situated within the jurisdiction of the Court. 

4th. That the count, in the indictment in which the defendant 
was charged, does not conclude in the words required by the 


Statute. 

And for a new trial— 

1st. Because the verdict was contrary to the evidence. 

2d. Because the Court erred in refusing to charge the Jury, 
that it was necessary to be proved that the house burned, either 
was the permanent abode of the prosecutor, or some part of his 
family, or that it had been so, and had been left with an intention 
to return and use it again as such. 

3d. Because the testimony showed that the house burned, was 
not Horshaw’s dwelling-louse, in the meaning of the law. 

4th. Because the testimony showed that the perpetrators of 
the offence were known at the time it was committed, to others 
besides those indicted, and there was no evidence that the offend- 
ers were unknown to any one but the prosecutor. 

Both of which motions were overruled by the Court ; to which 
decisions the defendant below and plaintiff in error excepted, and 
for grounds of error assigns— 

1st. That the Court erred in rejecting the testimony of John 
Wilkins and Isaac Wilkins, taken by interrogatories, and offered 
by the defendant. 

2nd. That the Court below erred in overruling the motion of 
defendant, in arrest of judgment, made on the following grounds, 
Viz: 

First, That the indictment does not show thatthe house burned, 
was the dwelling-house of any one. 

Second, That the indictment showed upon its face that it was 
barred by the Statute of Limitations, and did not show on its face 
any thing by which the effect of the Statute could be avoided. 

Third, That the count of the indictment in which the defendant 
was charged, does not conclude in the words required by the 
Statute. 

3d. That the Court erred in overruling the motion for a new 
trial made by the defendant, on the following grounds, viz. 

That the testimony showed that the house burned was not 
Horshaw’s dwelling house, in the meaning of the law. 

That the testimony showed, that the perpetrators of the offence 

VOL, IV. 43 
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were known at the time it was committed, to others besides those 
indicted, and there was no evidence that the offenders were un- 
known to any one but the prosecutor. 


Unperwoop, Oversy and Hutt, for the plaintiff in error, cited 
and commented on the following authorities: Russell § Ryan, 
80, 140. Leach, 186, 771, 877. Russell on Crimes, 806. East, 
P. C. 496, 7,8. Roscoe, Cr. Ev. 260, 270. <Archb. Cr. P. 284, 
90. People vs. Reeder, 1 Wheel. Cr. Cas. 418. 1 Hale, 305, 25 
Eng. Com. Law Rep. 452. 





Wacker, Solicitor General, and Hittyer, contra. 
By the Court—W arner, J. delivering the opinion. 


[1.] The plaintiff in error excepted to the decision of the Court 
below, in rejecting the testimony of John Wilkins and Isaac Wil- 
kins, taken by interrogatories and commission, as provided by the 
Act of 1811, on the part of the plaintiff in error, who was the de- ‘ 
fendant below. 

We think there was no error in the decision of the Court, in 
rejecting this testimony. The causes contemplated by the Act of 
1799 and the Act of 1811, were civil causes, in which the testi- i 
mony of absent witnesses is authorised to be taken by Commis- d 
sioners, and not criminal causes. Where a witness resides be- 
yond the jurisdiction of the State, and the compulsory process of 
the Court, for obtaining witnesses in his favor, could not be ren- 
dered available for a defendant in a criminal cause, we do not in- 
tend to be understood as deciding that testimony in his favor might 
not be taken, under such rules and restrictions as the Court in its 
discretion might adopt, by interrogatories and commission. We 
leave that an open question, to be determined whenever it shall 





arise. 

The second assignment of error is, that the Court erred in ov- 
ertuling the motion of defendant in arrest of judgment, on the 
ground that the indictment does not shew, that the house burned 
was the dwelling house of any one. 

The indictment charges that the defendant, with force and 
arms, in the county aforesaid, maliciously, wilfully, unlawfully 
and feloniously, did set fire to and burn a house, used as a dwel- 
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ling house, in the night time, the property of Moses Horshaw, in 
the county of Habersham. The indictment charges, that the 
house burned, was «sed as a dwelling house, the property of the 
prosecutor. “ Arson is the malicious and wilful burning of the 
house or out-house of another. The wilful and malicious burning 
of the dwelling house of another, on a farm or plantation, or else- 
where, (not in a city, town or village,) shall be punished by impris- 
onment and labor in the Penitentiary, for any term not less than 
five, nor more than twenty years.” Prince’s Dig. 627. Every 
house for the dweliing and habitation of man, is taken to be a 
mansion house, wherein burglary may be committed. Roscoe’s 
Crim. Ev. 261. <A loft, situated over a coach house and stables, 
and converted into lodging rooms, has been held to be a dwelling 
house. 2 Russell on Crimes, 13. We are of the opinion, the in- 
dictment charges the offence sufficiently plain, that the nature of 
it may have been easily understood by the jury, as required. by 
the penal code. Prince, 658. 

[2.] Another ground of error assigned is, that the Court below 
refused to arrest the judgment, on the ground that the indictment 
showed upon its face, that it was barred by the Statute of Limita- 
tions, and did not show on its face anything by which the effect 
of the Statute could be avoided. By the Penal Code of 1833, it 
is declared, “In all other cases (except murder) where the pun- 
ishment is death, or perpetual imprisonment, indictments shall be 
filed, and found in the proper Court, within seven years next af- 
ter the commission of the offence, and at no time thereaftet. In 
all other felonies, the indictments shall be found, and filed, in the 
proper Court, within four years next after the commission of the 
offence, and at no time thereafter. Provided nevertheless, that if 
the offender shall abscond from this State, or so conceal himself 
that he cannot be arrested, such time, during which such offender 
has been absent from the State, or concealed, shall not be com- 
puted, or constitute any part of the said several limitations.” 
Prince, 662. By the Act of December 31st, 1838, it is declared 


the foregoing Statute of Limitations, shall not extend to those cases 


in which the offender or offenders is or are unknown. Hotchk. 
795. The offence is alleged in the indictment, to have been com- 
mitted on the 10th day of February, 1842. It appears on the 
face of the indictment, that it was filed, and fouud, at the April 
Term, 1847, of Habersham Superior Court, more than four years 
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after the offence is alleged to have been committed. It ap- 
pearing on the face of the indictment, that it was not filed, and 
found in the proper Court, within the time prescribed by 
law, the question is, ought the judgment to have been arrested ? 
We are of the opinion, the judgment should have been arrested, 
for the reason, that taking every thing to be true, as stated on 
the face of the indictment, the defendant was not liable under the 
law, to have been indicted, and punished, for the offence charged 
against him. The Statute is peremptory, and declares the indict- 
ment shall be found and filed in the proper Court, within four years 
next after the commission of the offence, and at no time thereaf- 
ter. It is a fundamental principle, that no person shall be de- 
prived of life, liberty or property, without due process of law. 
From the face of this indictment, the Government, through the 
agency of its judicial officers, not only seeks to deprive the citi- 
zen ot his liberty, without authority of law, but in express viola- 
tion of the declared will of the Legislature. When the prosecu- 
ting officer for the State, prefers a bill of indictment against one 
of the citizens thereof, for a violation of a public law, he is bound 
to allege such facts, as, if established by evidence, will authorise 
the arrest, detention, and judgment of the law thereon. The in- 
dictment must not only show to the Court upon its face, that a 
public law of the State has been violated, but it should also ap- 
pear, that the defendant has been indicted therefor, in the man- 
ner, and within the time, prescribed by the laws of the land. All 
such facts, and allegations, as are necessary under the law, to au- 
thorize the arrest, detention, trial and conviction of the defend- 
ant, should affirmatively appear on the face of the indictment : 
then, it will be presumed, from an inspection of the indictment, 
that such facts and allegations were duly proved on the trial, and 
the judgment of the Court will appear to have been authorized 
by law, to those who may come after us. The public law of the 
cate declares, that the defendant shall not be indicted for the of- 
fuuce of Arson, after the expiration of four years from the com- 
mission of the offence, unless the offender shall abscond, or con- 
ceil himself, that he cannot be arrested, or the offender was un- 
known. Here is an indictment, charging the defendant with the 
oifence of Arson, on the face of which it appears, the offence was 
committed more than four years before the indictment was filed, 


aud ivund, in the proper Court. No reason stated why it was not 
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found before. No allegation, that the defendant was within ei- 
ther of the exceptions mentioned: how could a judgment of con- 
viction by the Court be supported, on this indictment under the 
law? The argument is, that the Court is bound to presume it 
was proved on the trial, the defendant was within one of the ex- 
ceptions mentioned in the Statute. Admit such a presumption 
could be indulged, in a criminal prosecution, within which one of 
the exceptions was the defendant, or was he within all of them ? 
Besides, the defendant, when put upon his trial, on an indictment 
barred by the Statute, is entitled to know on what ground the 
State seeks to avoid its operation, as it may constitute a material 
part of his defence. If the State relies on the exception, that the 
defendant absconded from the State, he may desire to show he 
did not abscond from the State ; if on the exception that he con- 
cealed himself, that he cou!d not be arrested, he might be able to 
show, by way of rebuttal, that he did not conceal himself, so he 
could not have been arrested ; if on the exception, that the offen- 
der was unknown, he might be able to show, that it was notori- 
ous in the neighborhood, who committed the offence: the partic- 
ular exception relied on, should be alleged in the indictment so 
as to notify the defendant, that he may be prepared to meet all 
the allegations on the part of the State, at the trial. 

In acriminal prosecution, on a motion in arrest of judgment, 
the Court will not presume any thing against the defendant, be- 
yond what appears on the face of the indictment; or, as was said 
by Lord Mansfield in Rex vs. Wheatly, 2 Burrows, 1127, “In a 
a criminal charge, there is no latitude of intention, to include any 
thing more than is charged; the charge must be explicit enough 
to support itself”’ After the offence was barred by the Statute, 
the indictment should not only have charged the offence, but 
should also have alleged, the defendant was within one of the ex- 
ceptions mentioned, which would authorize the State to proceed 
against him, after the expiration of the four years from the com- 
mission of the offence. It may be stated as a general rule, that 
the time when an offence is alleged to have been committed in an 
indictment, will not be considered as material, so it be previous 
to the finding the indictment; but where a time is limited for pre- 
Serring an indictment, the time laid should appear to be within the 
time so limited. Arch. Crim. Plead. 14. Chitty’s Criminal Law, 
marginal page, 223. The State rs. Beckwith, 1 Stewart & Por- 
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ter, 319. On the score of principle, we think it was incumbent 
on the prosecuting officer, to have alleged in the indictment the 
particular exception on which he relied to prevent the operation 
of the Statute, so that it might affirmatively appear that the de- 
fendant was liable under the law, to be arrested, tried and con- 
victed for the offence; and for the further reason, that he might 
be prepared at the trial, to traverse all the material allegations 
made by the State against him. We are aware, that on the civil 
side of the Courts, the defendant has usually been required to 
plead the Statute of Limitations, by way ofdefence, even when it 
appeared on the face ofthe declaration, that the demand was barred 
by the Statute; but we are unwilling to apply that rule to crimi- 
nal causes, in which the life and liberty of the citizen is involved ; 
believing, as we do, that it is the most regular and safe rule to 
adopt, to require the particular exception mentioned in the Stat- 
ute, intended to be proved at the trial, to prevent its operation, to 
be alleged in the indictment. 

[3.] There is but one other ground of error taken, which was 
insisted on before this Court, the others having been abandoned 
on the argument—and that is, the refusal of the Court below to 
grant a new trial, on the ground that the testimony showed that 
the house burned was not the dwelling house of the prosecutor, 
within the meaning of the law. The testimony was conflicting as 
to the character of the house ; there was some evidence going to 
show it was a dwelling-house. The prosecutor stated, he had 
used it for a dwelling-house, though built for a store-house.— 
Witness had two gold mines, and frequently changed his resi- 
dence. When working at his upper mine, he used the house as 
a dwelling-house, and there was a bed-stead and cord in the 
house, when burned. 

The charge of the Court to the Jury on this branch of the case, 
as it appears from the record, was in accordance with the law, 
and fairly submitted the question to the consideration of the Jury. 
They found it to have been the dwelling-house of the prosecutor, 
and in our judgment there was no error in refusing the new trial 
on this ground. For the reasons already stated, the motion in 
arrest of judgment must prevail, and on that ground, the judg- 
ment of the Court below must be reversed, and anew trial granted. 
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No. 38.—Jonn H. Lumpkin, administrator of Thomas Mills, de- 
ceased, plaintiff in error, vs. AmMBrose Mutts, defendant. 


[1.] A Surety who has paid the debt of his Principal, is, in a Court of Chancery, 
upon the Equity which springs out of the relation of Principal and Surety, and 
the fact of payment, subrogated to all the rights of the creditor; and in the dis- 
tribution of the assets of the Principal, is entitled to occupy the place and to 
be substituted for, the creditor, upon the original evidence of the debt. 


In Equity, in Floyd Superior Court, before Judge Wright. 
October Term, 1847. 


f 
The facts of the case are embodied in the opinion of the Court. 
Suacke.trorp & Hooper, for plaintiff in error, contended : 


I. A surety paying off the debt of the principal, for which he 
is bound, has no right that can be enforced in Equity, to have the 
debt assigned to him; but has only the right to have independent 
collateral securities, so assigned. 1 Story’s Eq. Jur. 513, 14.— 
Copis vs. Middleton, 1 Turner & Russ, 224, 229. Jones vs. Da- 
vid, 3 Cond. Eng. Ch. 665. Theobald, Prin’l and Surety, 173, 4. 

II. The assignment ofa debt which has been paid, would be a 
mere nullity in Equity as well as at Law. Story Eq. 515,” 1. 

II]. A surety paying off a bond debt, will be treated in mar- 
shalling assets, as a mere simple contract creditor. 1 Story’s Eq. 
516, 7, nm. 2 and 3. Civil Law otherwise. Jb. 520, 1. 

IV. In cases of Bankruptcy, the practice in England is gov- 
erned by express Statute. 6 Geo. IV.ch. 16. Theob. 174. 

V. The remedy of the surety is by action for money paid, §c« 
Tousant vs. Martinant, 2, T.104. Theo. P. and 8.169, 70.— 
Com. on Cont. 398, 9. 1 Story’s Eq. 517, 18, note. 

VI. The doctrine or rule of substitution should be equally ap- 
plicable to all cases that may arise. In reference to the Statute 
of Limitations it would work injustice. Com. on Con. 70, 73.— 
Theob. P. § S. 169, 70. 

VII. The state of Judicial decisions in England at the date of 
our “adopting Statute,” does not affect this question, if those de- 
cisions were not founded on Law. 
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Wa. H. Unperwoop & Triprpe, for defendant. 


Judge Lumpkin, being a relative to the plaintiff in error, did 


not preside in this cause. 
By the Court—Nisxet, J. delivering the opinion. 


This was a Bill filed by the plaintiffin error, as Administrator, 
to marshal the assets of his intestate. The defendant in his an- 
swer, set forth, that as surety for the plaintiff’s intestate upon a note 
of hand under seal, he had paid the debt of his principal, and 
therefore claimed in equity, to be subrogated to the rights of the 
creditor, and to come in, in the marshalling of the assets, as a 
bond creditor. The plaintiff in error claims that he is only an 
open account creditor. The questiun, therefore, and the only 
question made upon this record, is this: Can a surety, in Equity, 
upon the settlement of an insolvent estate, who has paid a debt of 
his principal due upon an instrument under seal, be subrogated to the 
rights, and substituted to Phe position of the creditor, so as to come 
in as a creditor under that instrument, or is he entitled only as a 
creditor by open account? 

[1.] It is conceded in the outset, that the authorities upon this 
subject do not runa uniform course. The early English cases are 
with the defendant, and recognise the right of subrogation. Ca- 
ses of the very highest authority in Great Britain, decided since 
our revolution, settle the rule differently, and deny his right to be 
paid, otherwise, than as a creditor by open account. The Amer- 
ican authorities are also in conflict, but we think their prepon- 
derance is in favor of the early British rule. The Civil Law al- 
so sustains that rule, and so do the authorities in those countries 
where the Civil Law is recognised. We think, upon principle, 
the rule of the British Courts, anterior to our revolution, right. 
If it was not, it is obligatory upon us as law. The Civil Law is 
the parent of that rule—as it is, in truth, of many, very many of 
the principles of Equity, which obtain in the English Chancery 
Courts. That code is not of binding authority upon us, but I 
recognise in it, in reference to many titles of the law, and among 
them that of principal and surety, the very best system extant. 
Its broader, and more reasonable, and less fettered equity, is 
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gradually being transferred into the American Jurisprudence, 
And where authorities are in conflict, and principles doubtful, a 
Court does well to allow the Roman Law to quiet the conflict and 
dispel the doubt. We have no difficulty, either upon authority 
or principle, in settling, as the rule of this Court, that a surety, 
who has paid the debt of his principal, is, in a Court of Equity, en- 
titled, in all respects, to occupy, in the distribution of his estate, 
the place of the creditor. 

It is a well settled doctrine of the Common Law, that a surety 
upon payment of the debt of his principal, is entitled to an assign- 
ment of all the independent securities in the hands of the cred- 
itor, with all the remedies which he had to enforce them against 
the principal. The Roman Law goes farther. By that law, not 
only is he entitled to these securities, but he is also entitled to be 
substituted as to the very debt itself, to the creditor, by way of 
cession or assignment. The debt in favor of the surety is treat- 
ed, not as a paid, extinguished debt, but as sold to him—all its 
original obligatory force, continuing against the principal. The 
surety is viewed in the light of a purchaser. The statement and 
reasoning of the Civil Law is as follows: “ Fidejussoribus succurri 
solet, ut stipulator compellatur ei, qui, solidum solvere paratus est, 
vendere caterorum nomina. Cum is, quiet reum et fidejussores 
habens, ab uno ex fidejussoribus accepta pecunia prestot actiones ; 


poterit quidem dici, nullas jam esse ; cum suum perceperit, et pre- 


ceptione omnes liberati sunt. Sed non ita est ; non enim in solutum 
accepit, sed quodammodo nomen debitoris venedidit. Et ideo 
habet actiones, quia tenetur ad id ipsum, ut prestt actiones.” 
Of the reasoning upon which the Civil Law goes. Mr. Story says : 
“it may seem a little artificial, but it has a deep foundation in 
natural justice.” Pothier on Oblig. by Evans, n. 275, 280, 281. 
428, 429, 430, 519, 520, 521, 522. Dig. Lib. 46, tit, 1, 1, 17, 1, 
36. Pothier Pand. Lib. 46, tit.1,.46. I Domat. B.3 tit. 1, Sect. 3. 
Art. 6, 7. , 

This rule, I stated, is adopted in countries which recognise the 
Civil Law. Nap. Code, Art. 1251, 1252. Bell’s Dict. Art. Ben- 
.¢ficium cedendarum actionum. Civil Code of Louisiana, Art. 2157, 
2158. Voet, ad Pand. Lib. 46, tit. 1 Sect. 27, 29, 30. Huber 
Prelect. Inst. Lib. 3, tit. 21, . 8. Ersk. Inst. B. 3, tit. 3, Art. 68. 
1 Kaime’s Eq. 122, 124, The Courts of Great Britain, in some 
of the earlier cases, enlarged the rule that I stated was settled— 
to-wit: that a surety is entitled to the independent collateral se- 
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curities, with all the creditor’s remedies to enforce them against 
the principal; and held that the surety should be also entitled to 
an assignment of the very debt itself; thus going the full length 
of the Civil Law, and subrogating him fully to the rights of the 
creditor. The rule thus enlarged, we recognise as the Common 
Law rule, at the time we adopted it. In ex parte Crisp, Lord 
Hardwick said, that where a surety paid off a debt, he was enti- 
tled to have from the creditor, an assignment of the security, to 
enable him to obtain satisfaction for what he had paid beyond his 
proportion. 1 Atkins, 133. In Morgan vs. Seymour, the Court 
decreed that the creditor should assign over his bond to the two 
sureties, to enable them to help themselves against the principal 
debtor. 1 Ch. R.64. The principle was applied in a very strong 
case in Vernon. The principal had given bail in an action, and 
judgment was recovered against the bail. Afterwards, the surety 
to the original debt was called upon and paid it, and it was held that 
he was entitled to an assignment of the judgment against the bail. 
So that, although the bail was but a surety, as between him and 
the principal debtor, yet coming in the room of the principal, as 
to the creditor, it was held that he likewise came in the room of 
the principal debtor, as to the surety. This case establishes that 
the surety has precisely the same rights that the creditor had, and 
shall stand in his place—a case of entire subrogation. Parsons 
vs. Briddock, 2 Vernon, 608. These three cases are anterior to 
the era of the revolution, and demonstrate how the law stood at 
that time; and considering that we are not at liberty to depart 
from the Common Law, as itthen stood, and that up to that time the 
tule was not seriously questioned, we might stop the review here. 
It may, however, be more satisfactory to press the discussion 
through the course of this question, down to the present moment, 
and to look into the reasonableness of the modern English rule. 
Other cases since that era, recognize the doctrine as held in the 
three cases referred to. It received au express recognition by the 
Chancellor, in Wright vs. Morely, 11 Vesey, 12,21,22; in which 
case, the case of Parsons vs. Briddock, in Vernon, is commented 
on and sustained. See also Dowbiggin vs. Bourne, 1 Younge, 111. . 
S. C.2 Younge & Coll.464. Butcher vs. Churchill, 14 Vesey, 567, 
575, 576. Ex parte Rushworth, 10 Vesey, 409, 414. Robinson 
vs. Wilson, 2 Madd. 464. Craythorn vs. Swynborne, 14 Vesey, 
160,162. Hotham vs. Stone, 1 Turner & Russ. 226, note. 
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It is nevertheless true, as Mr. Story states, that the rule is now 
different in England. Without following the authorities minutely 
through, it may be stated that the late rule, which denies the right 
of the surety to a cession of the debt itself, and to a perfect sub- 
stitution for the creditor, rests chiefly upon two comparatively 
recent cases, determined by two of the ablest Chancellors of Eng- 
land. I allude to the case of Copis vs. Middleton, 1 Turner & 
Russ. 224, determined by Lord Eldon, and Hodgson vs. Shaw, 3 
Myjlne & Keene, 183, determined by Lord Brougham. These are 
names of preéminent authority, and their weight settles all con- 
troversy about the matter at this moment in England. It is not 
a little remarkable, that names of authority equally conclusive, 
on this side of the water, are arrayed against these potent chiefs 
of the English Chancery, to-wit: Marshall and Kent. Neither 
Lord Eldon nor Lord Brougham questions the rule, that asurety 
is entitled to an assignment of the collateral securities. The for- 
mer said, “it is a general rule in Equity, that the surety is enti- 
tled to the benefit of all the securities which the creditor has 
against the principal. But then the nature of those securities 
must be considered. When there is a bond merely, if an action 
was brought upon the bond, it would appear upon oyer of the 
bond, that the debt was extinguished. The general rule must be 
qualified, therefore, by considering it to apply to such securities 
as continue to exist and do not get back upon payment to the per- 
son of the principal debtor.” Lord Brougham says: “Thus the 
surety paying is entitled to every remedy which the creditor has. 
But can the creditor be said to have any specialty, or any remedy 
on any specialty, after the bond is gone by payment? The sure- 
ty may enforce any security which the creditor has, but by the 
supposition, there is no security to enforce, for the payment has 
extinguished it.” The whole of this reasoning is founded upon 
the technical idea, that payment by the surety, is an extinguish- 
ment of the debt; and being so extinguished, if the evidence of it 
were assigned to the surety, it will avail him nothing. It may be 
true, that in a suit on the bond in the case at this bar, by the sure- 
ty, he might be met and defeated by a plea of payment. Beit so. 
We are not in a Court of Law. And really, it would seem that 
the reasoning of these great Chancellors would rather fall ap- 
propriately from the lips of Lord Kenyon or Mansfeld in a Court 
of Law, than from theirs in a Court of Equity. For it will be 
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seen, that the rights of the surety in this matter, depend upon no 
such subtle technicality, but upon an equity, which springs out of 
the fact of payment, and out of his relation to the principal debtor. 
It may be well questioned, whether upon principles of common 
sense and common equity, the payment by a surety out of his own 
funds, of the debt of another, in the consideration of which he 
was not at all interested, ought to be considered, as to the surety, 
an extinguishment. Upon a question as to the right of subroga- 
tion, a Chancellor ought not so to hold it. These cases go upon 
the fact, that the debt is in law extinguished. The Civil Law, 
addressing itself to the equity of the transaction, will not admit 
that it is extinguished, but bought by the surety. A purchaser of 
a negotiable security for value, would, upon the instrument, ac- 
quire the rights of the original creditor. How can he occupy a 
position in a Court of Equity, more favorable than a surety! 
The equities are stronger in favor of the surety. Whilst upon 
this phase of the argument, it may be well to say, that it is 
quite immaterial whether there is in point of fact an assign- 
ment of the debt or not; for if upon equitable principles the 
surety is entitled to it, Chancery will consider that as done, which 
ought to have been done. 12 Wheat. 596. And if necessary, 
wou!d decree an assignment tobe made. Equity will not permit 
the creditor to prejudice the rights of the surety, by a refusal to 
make an assignment, Upon what principle is it that the surety 
is entitled to the collateral securities in the hands of the creditor ? 
It is not by virtue of a contract between him and the principal. 
The only contract between them, is the implied contract which 
resultz from the relation of principal and surety. And that is, 
that if the surety is compelled to pay the debt, the principal will 
reimburse him. It is upon this implied contract that the surety 
is entitled to his action for money paid to the use of his principal. 
This contract does not give him the right to the collateral securi- 
ties. How then do Lords Eldon and Brougham arrive at the 
right of the surety to the collateral securities? It is by invoking 
the equity which flows necessarily out of the payment and rela- 
tionship of the parties. Hear what Lord Brougham says: “The 
rule here is undoubted, and it is founded upon the plainest prin- 
ciples of natural reason and justice, that a surety paying off a 
debt, shall stand in the place of the creditor, and have all the rights 
which he has, for the purpose of obtaining reimbursement. It is 
hardly possibie to put this right of substitution too high, and the 
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right results more from equity, than contract or quasi contract, un- 
less, in so far as the known equity may be supposed to be imput- 
ed into a transaction, and so to raise a contract by implication.” 
Now, what I have to say in reference to this reason, is this—it 
applies with equal force in favor the surety’s right to a transfer 
of the debt itself, as in favor of his right to a transfer of the col- 
lateral securities. He is entitled to the latter, not by contract, 
but according to principles of natural reason and justice. Bythese 
principles, he is made to stand in the place of the creditor. And 
so standing, the right to the collateral securities follows. Here is 
the doctrine of substitution recognised, and the powers of a Court 
of Chancery are invoked to give it effect. The doctrine once ad- 
mitted, and it seems to me impossible to escape from the conclu- 
sion, that whatever are the rights of the creditor, anterior to the 
payment, and subsisting at the time, they devolve upon the sure- 
ty. The principles of natural reason and justice pass them to 
him. And one of these rights, in the case before us, is to be let 
in, in the distribution of the estate of the debtor, as a specialty 
creditor, if the debt had not been paid by the surety. He paying 
it, is subrogated to that right. He is clearly as much subrogated 
to that right as he can be to the right of enforcing a mortgage or 
any other collateral security. I can not, I do not recognize the 
conclusiveness of the reason, that the bond is paid, and therefore, 
as to that, the substitution cannot take place. The substitution 
of the surety is not for the creditor as he stands related to the 
principal after the payment, but as he stood related to him before 
the payment. He is subrogated to such rights as the creditor 
then had against the principal. One of which unquestionably 
was, to enforce his bond against the principal, and if he was in- 
solvent, to be let in as a bond creditor. What difference is there 
between permitting a surety to reimburse himself out of a mort- 
gage lien held by the creditor, and permitting him to take out of 
the estate generally of the principal, the amount he has paid? If 
he realizes upon the mortgage, he abstracts the amount which he 
has paid from the estate of the principal—if he realizes on the 
bond, the mortgaged property goes back into the common fund, 
and the result to him and to other creditors is the same. The 
very fact, that the surety could not enforce the bond at law, is a 
reason in Equity, why he should be allowed to come into the dis- 
tribution as a bond creditor. So determined, as I shall show, in 
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New York. With profound reverence for these profound Jurists, 
I may be permitted to say, that the reasoning upon which their 
Judgment is founded, is not, to say the least of it, conclusive. 

Inconsistent too with their reasoning, is the rule as to the rights 
of sureties, which has been adopted in the English Courts of 
Bankruptcy. If the creditor, in case of the bankruptcy of the 
. principal debtor, has proved his debt before the commissioners, 
and then the surety pays the debt, the latter will be entitled to 
the dividends declared on his estate, and the creditor will be held 
his trustee for that purpose. Ez parte Rushworth, 10 Vesey, 409. 
Wright vs. Morely, 11 Vesey, 12, 22. Watkins vs. Flannagan, 3 
Russel, 421. Ex parte Houston, 2 G. & Jamieson, 36. Ex parte 
Gee, 1 G. & Jamieson, 330. So also, the surety may compel the 
creditor to go in and prove his debt before the Commissioners, 
and then, if he pays the whole debt, the creditor will in like man- 
ner become a trustee of the dividends for him. 10 Vesey, 409, 
414. Wright vs. Simpson, 6 Vesey, 73 4. In these cases the sure- 
ty is subrogated to the rights of the creditor, upon the specific 
debt which is due him by the Bankrupt. 

The fact of proving his debt before the commissioners, can cre- 
ate no stronger equity in favor of the surety, than that which re- 
sults to him, in case of the insolvency of the estate of the debtor, 
after his decease. In marshalling the assets of a decedent, a 
Court of Chancery would allow a bond creditor his dividend, ac- 
cording to the dignity of his debt, only upon the debt being pro- 
ven. Upon the principles of the rule in bankruptcy, if a decree 
marshalling assets should allow a creditor his dividend, it would 
be considered that his debt had been proven; and if the surety 
should then step forward and pay it, he would be entitled to all 
the creditor’s rights under that decree. In equity, without such 
decree, it would seem that his rights ought to be the same. The 
equity which substitutes him at all, ought to substitute him al- 
ways upon the payment of the debt. 

The authority of Mr. Story is claimed in support of the doc- 
trine, as taught in Cops vs. Middleton and Hodgson vs. Shaw. 
The claim is questionable—it is even doubtful whether the opin- 
ion, from all that appears, of that learned Jurist be not against that 
doctrine. As a faithful commentator, it was his duty to state the 
Tule, as it was settled at the time he wrote. He does state it to 


be settled according to the decisions of Lords Eldon and Brough- 
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am. It is very strange, however, that in his review of this ques- 
tion, Judge Story has failed to refer to numerous leading Ameri- 
can cases. For example, I do not find, that he notices at all the 
Virginia decisions—that of Ch. J. Marshall in Brockenborough 
among them. Nor has he quoted even, the solemn Judgment of 
the Supreme Court of the United States, against what he states to 
be the settled rule. It is passing strange, that in commenting on 
a doctrine, differently decided in England and in our own Courts, 
such authority as Marshall on the Circuit, and the Supreme 
Court, should either escape him, or be considered unworthy of 
comment. To return, however, to his opinion upon this subject. 
It is very apparent that he does not fully give in to the rule as 
settled. In speaking of the contrary doctrine, he speaks doubting- 
ly of its being an erroneous opinion. “The error of the contra- 
ry opinion, says he, ¢f indeed upon the principles of enlarged equity 
any there be, seems to have arisen,” &c. Clearly expressing a 
doubt in his own mind, whether the contrary opinion be errone- 
ous. 1 Story’s Com. on Eq. Sec. 499. In commenting on the 
tule of the Civil law, as opposed to the cases of Copis vs. Middle- 
ton and Hodgson vs. Shaw, he remarks, “It is not wonderful that 
Courts of Equity, with this enlarged doctrine in their view, which 
is in entire conformity to the intention of the parties, as well as to 
the demands of justice, should have struggled to adopt it into the 
Equity Jurisprudence of England. The opposing doctrine, (that 
of Copis vs. Middleton, and Hodgson vs. Shaw,) is founded more 
on technical rules than on any solid reasoning, founded on gene- 
ral equity.” Again, he says, “whether it might not have been 
as wise for Courts of Equity to have followed out the Roman 
Law to its full extent, instead of adopting a modified rule, which 
stops, or may stop short of some of the purposes of reciprocal 
justice, it is now too late to enquire, and therefore the discussion 
would be useless.” 1 Story’s Com. on Eq. Sect. 499, c. note 3. 
Now this is not the language of approval—it is rather that of re- 
gretful disapproval. The weight, I have stated, of the American 
cases, is with the old Common law Rule, very respectable authori- 
ties beingagainst it. In Tennessee,a surety who has paid the judg- 
ment against his principal, is substituted in equity, to all the rights 
of the judgment creditor; nor need the creditor be made a party 
where a bill is filed by the surety to enforce it. McNairy vs. 
Eastman, 10 Yerger, 310. 
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In Perl:ins and others vs. Kershaw and others, Judge O’ Neal, 
although no judgment was rendered to the extent that a surety is 
substituted for the creditor as to the identical debt paid, yet uses 
language so general and sweeping, as toimply that position. He 
says, “the surety who pays the debt of his principal, has a right to 
be remitted to all the rights and securities of the creditor. He is 
in equity, substituted for the creditor.’ 1 Hill, Ch. R. 351. In 

Burrows vs. Mc Whann, the Court goes the length of adjudging 
that a judgmentin favor of the creditor against the principal debt- 
or, although actually discharged on the record, when the debt is 
paid by the surety, shall be revived for the purpose of giving ef- 
fect to his right of subrogation. No case could be stronger than 
this. The debt is in judgment, and a lien is thereby created in 
favor of the creditor against the estate of the principal, yet the 
surety who pays that judgment, even after an entry of satisfac- 
tion, is substituted for the creditor on that judgment, and the lien 
enures to his benefit. 1 Dess. Rep. 409. To the same extent is 
the case of Sprigg vs. Braman, 6 Louis. Rep. 59. In that State, 
however, as is well known, the Civil Law, to a great extent, pre- 
vails. The rule of the Civil Law as to substitution, is embodied 
in the Civil Code of Louisiana. Civil Code of Louis. art. 2157, 
2158. 

In the New York Chancery, it may be assumed as an incon- 
trovertible fact, that the rule of the Civil Law prevails. There 
a surety who has paid the debt is considered as a purchaser of 
the security upon which it is founded. Chancellor Kent, in 
Cheeseborough vs. Millard, says, “if a creditor to a bond exacts 
his whole demand of one of the sureties, that surety in entitled to 
be substituted in his place, and to a cession of his rights and se- 
curities, as if he was a purchaser, either against the principal debt- 
or or the co-sureties.” 1 Johns. Ch. R. 413. Now this dictum 
asserts more than that the surety is entitled to a cession of the 
collateral securities and to the rights of the creditor thereon—it de- 
clares the principle of the Civil Law, that he is to be considered 
as a purchaser from the creditor of the debt. It therefore denies 
the position of Lord Eldon, that the payment by the surety is 
an extinguishment of the debt, and of course all the conclusions 
drawn from that position. To show that Ch. Kentis to be under- 
stood as going that far, I advert to the fact that he, in this case, 
quotes and comments on, approvingly, both the Roman Law, and 
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the old English cases of Ex parte Crisp in Atkins, and of Morgan 
vs. Seymour, in 2 Ch. Rep. 64. See also 2 John. Ch. Rep. 560, 
and 4 Johns. Ch, Rep. 129. 

In 1836, Chancellor Walworth speaks yet more explicitly, if 
possible, as follows: “The equitable principles of the Civil Law 
as to suretyship have long since been established as the Law of 
this Court upon that subject. One of the fundamental principles 
of that law, is, that co-streties or joint cautioners, are bound to 
contribute equally as between themselves, to the discharge of the 
common burden. And another is, if one surety pays the whole 
debt for which they were jointly bound, he is entitled to the ces- 
sion of the rights and remedies of the creditor, not only as against 
the principal debtor, but also as against his co-sureties. Or more 
propetly, according to the modern doctrine upon this subject, the 
surety, by the mere payment of the debt, and without any actual 
assignment from the creditor, is in Equity, subrogated to all the 
rights and remedies of the creditor, for the recovery of his debt 
against the principal debtor, or his property, or against the 
co-sureties and their property, to the extent of what they are 
equitably bound to contribute.” Cuyler vs. Ensworth, 6 Paige, 
32, 33. See also Ibid, 525. I quote this extract because of its 
declaration that the equitable principles of the Civil Law had long 
been established as the law of the Chancery Court of New York. 
Now the principle of the Civil Law, is absolute and unrestricted 
substitution. In the Ontario Bank vs. Walker and others, the 
creditor had obtained a judgment jointly against the principal debtor 
and three sureties, One of the sureties paid it, and moved the 
Court for an order giving him the control of the judgment. Held 
that he could not get the control at /aw, because it was extin- 
guished, but, if he was in fact surety, upon a proper case made, 
equity would, in that particular, subrogate him to the rights of 
the creditor, because it could not be done atlaw. 1 Hill, N. Y. 
R. 652, 653. See also the dictumof Marcy, J. in the New York 
State Bank vs. Fletcher, 5 Wend. 85, 89. 

In Virginia it is settled that the surety of a bond debtor, who 
has paid the debt, in the settlement of the estate of his princi- 
pal, is subrogated to the rights of the creditor, and is. let in to a 
dividend as a specialty creditor, and not as a creditor by open ac- 
count. In Epps et al, Executors of Wayles vs. Randolph, the surety 
ofa bond debtor paid off the debt, but took no assignment of the bond, 
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and filed his bill to charge the real estate of his principal, upor 
the ground that he succeeded to all the rights of the creditor by 
the mere fact of payment. The right was resisted upon the ground 
that he had taken no assignment of the bond. The Court deci- 
ded that he was entitled, and decreed accordingly. 3 Call, 125. 
See also 3 Call, 329. 

The leading case in Virginia is Lederdale vs. Robinson, deter- 
mined by Ch. J. Marshall on the Circuit, and taken up to the 
Supreme Court. The case was this. Robinson & Smith, were 
joint indorsers for one [oots on a bill of exchange drawn by him. 
Robinson § Smith had to take up the bill, and Smith paid more 
than his moiety. His administrators filed a bill to compel Rod- 
inson to reimburse him, in the excess of his payment over and 
above his moiety. Robinson being largely in debt, and his assets 
being likely to prove insufficient to pay the whole, the right of 











priority became a question among the creditors. 

Under a Statute of Virginia, protested bills, after the death of 
the drawer or indorser, are made of equal dignity with judgments. 
Under this Statute, and also upon equitable principles, the Ercc- 
utors of “mith claimed to be, by substitution for the creditor, let 
into a dividend, as a judgment creditor of Robinson, to the extent 
of his payment above one moiety of the debt. It was contended 
that he was entitled only as a creditor by open account. It will 
be perceived that the Statute of Virginia did not affect this ques- 
tion. That only gave the bill the dignity of a judgment. Itdoes 
not affect the question of substitution. Judge Marshall held, in 
an opinion which surveys the whole field of this argument, and 
which is characterized by his transcendant ability, that the surety 
was subrogated to the rights of the creditor on the bill of exchange, 
and that he was entitled to share inthe distribution of Robinson’s 
assets, as a judgment creditor. He placed his opinion upon the 
broad ground of equity, springing out of the relationship of the 
parties to the bill of exchange, and the fact of payment by the 
surety, irrespective of any assignment, or of any idea about the 
extinguishment of the debt. There, I think, the question ought 
to be placed. The province, te my mind, of a Court of Chan- 
cery is, in cases of manifest equity, to give relief, although it may 


be at the expense of reasoning which is purely technical. “The 
claim of the surety,” says Ch. J. Marshall, “is clothed in equity, 
with the legal garb with which the original contract is invested.” 





CASSVILLE, MARCH TERM, 1848. 355 
Lumpkin vs. Mills. 








2 Brock, 253, 163. Upon a division of the District Bench, this 
case went up to the Supreme Court. That Court unanimously 
sustained the decision of Ch. J. Marshall, and their judgment is 


supported in an able argument by Mr. Justice Johnson. It is a 


rule of the Supreme Court, if the law of a State is well settled, to 
determine questions originating altogether in that State, accord- 
ing to that law. A uniform course of decisions in Virginia, 
might have been considered by the Supreme Court as settling a 
local rule upon this subject. Doubtless, they did consider the 
law as established there. But, lest it might be believed that the 
decision was founded upon the local law alone, the Court says: 
“ That this, then, is the settled law of the State, in which this 
contract and this cause originated, cannot be doubted. But we 
feel no inclination to place our decision upon that restricted 
ground, since we are well satisfied with its correctness on a gen- 
eral principle, and on authorities of great respectability in other 
States.’ 12 Wheat. 594, 598. 

We are the better satisfied with our judgment in this case, for 
the reason that the substitution does injustice to no one. The 
creditor of course has nothing to do with it—he is satisfied, and 
if the representatives of the principal, if he be dead, or if the 
principal debtor himself, being in life, can be presumed to be un- 
affected by the paramount equity of his sureties’ claim, he and they 
must be presumed to be indifferent, whether it is allowed to him, 
or is reserved for creditors of a lower grade. Let the amount of 
the claim goeither way, no injustice can be done to him. In any 
event, it goes in payment of his debts. If any body is entitled to 
complain, it is the creditor, who holding a lower grade of claim, 
is excluded by the substitution of the surety. But, really, no in- 
justice is done to him. The surety, by paying the debt to the 
creditor, abstracts from the assets of the principal debtor, just 
that amount which the creditor himself would have abstracted, if 
he had not paid it. The surety could compel the creditor indeed 
to go upon that fund before resorting to him. Story’s Com. Vol. 
1,592. 1 Vern. 1,89. 6 Vesey, 734. 2 John. Ch. R. 561, 562. 
So the creditor, by claim of lower grade, is in no worse condition 
than he would be if the security had not paid the debt. 

Our judgment, too, derives support from the obvious policy of 
all our own legislation, relative to the substitution of sureties, 
That policy is to place the surety in the place of the creditor. 
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Witness the several Acts of the Legislature giving to sureties the 
control of executions against their principals, when paid by them. 
Counsel for the plaintiff in error have sought to draw from these 
Acts, the contrary inference. The right of substitution being giv- 
en by express Act of the Legislature, the inference, say they, is, 
that in the judgment of the Legislature, it did not before exist. 
But we think the legislation of Georgia upon this subject, is in 
aflirmance of the right as it existed upon general equitable prin- 
ciples before, and is only intended to cumulate and simplify the 





remedy by which it is enforced. 
Let the judgment of the Court below be affirmed. 


No. 39.—Exizur L. Newron, plaintiff in error, vs. Joun A. Nun- 
NALLY, defendant in error. 


[1.] A plaintiff having two executions which are liens on money, in the hands 
of the Sheriff, arising from the sale of defendant’s property, cannot apply the 
fund to either fi. fa. at his option; but the law will appropriate the proceeds of 
the debtor’s property, to the older lien. 


Application for an alias fi. fa., in Clark Superior Court, before 
His Honor, Judge Dovauerty, February Term, 1848. 


The facts are contained in the judgment of the Court. 

G, B. Hayeoop, for plaintiff in error. 

T. R. R. Coss, for defendant. 

By the Court—Luvumpkin, J. delivering the opinion. 

Elizur L. Newton, as assignee, applied for an alias execution 
on a judgment in favor of Hartwell Jackson, Senior, vs. John A. 
Nunnally, James B. Davenport and Aaron F. Nunnally, the orig- 


inal having been destroyed. The application was resisted on va- 
rious grounds, and among the rest, because it appeared from the 
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entries on the execution, that money enough had been raised by 
the Sheriff, under this fi..fa. from the sale of James B. Daven- 
port’s property, to satisfy the whole amount due thereon, and 
which, by the direction of Newton, was applied to another f. fa. 
against Davenport, of younger date, in favor of the Georgia Rail 
Road & Banking Company, of which also, Newton was the own- 
er. It was insisted that these facts showed that the judgment now 
sought to be enforced, was satisfied. The Court below rendered 
judgment against the motion, and it is conceived by us to be 
right, and therefore affirmed. 

Where payments are made on private contracts, they are to be 
applied according to the understanding of the parties, where that 
can be ascertained. As a general rule, the debtor has a right to 
appropriate payments ; if he does not, the creditor may. If nei- 
ther does, the Jury will make the application under the direction 
of the Court ; and we apprehend the general principle to be, that 
a fund in the hands of the Agents and Officers of the Court, and 
raised by legal process, will always be appropriated to the liens 
upon it, agreeably to their seniority. - Chief Justice Marshall, in 
delivering the opinion of the Court in Rankin §& Schatzell vs. 
Scott, 12 Wheaton, 177, says: “ The principle is believed to be 
universal, that a prior lien gives a prior claim, which is entitled 
to satisfaction.” 

“ Every judgment,” say the Court in Luckie vs. Lowndes, 1 
Bay, 213, “binds for the whole amount, agreeably to seniority, 
And it is the duty of the Sheriff, in any case where an execution 
comes to his hands, to sell so much of the defendant’s effects as 
will pay off the sums due to the plaintiff, and to distribute the 
fund to the creditors agreeably to seniority.” If he fail to do this, 
he will make himself personally liable. 

The same Court, in Greenwood vs. The Executors of Bocquet, 
2 Bay, 86, says: “There can be no doubt but that the Sheriff is 
bound to pay off all judgments on record, agreeably to their seni- 
ority ; and it has been so ruled in this Court, over and over again; 
and that it was immaterial from what source the money belong- 
ing to the defendant came into the officer’s hands.” 

In Westmoreland Bank vs. Ramey, 1 Watts, 26, it was con- 
tended, as it is in this case, that inasmuch as the same person was 
the owner of both liens, and there was no other competitor for 
the fund, that the creditor had the right to apply the whole orany 
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part of it, to the junior lien, Lut the Court say—* We are in- 
clined to think that the plaintiff could not do this without the con- 
sent of the defendant, even if no other person were interested in 
the application of the money.” In the case at bar, it is stated in 
the record, that the money was applied by Newton to the satis- 
faction of the younger execution, without the knowledge or con- 
sent of Davenport, the defendant, whose property was sold to 
raise the fund. 

And in 1 Bailey, 140, ’2, it is adjudged that “ A levy is a satis- 
faction of the execution, so far as to throw upon the plaintiff the 
burden of proving, vither that it was insufficient, or, that the pro- 
ceeds were applied to the satisfaction of some prior lien, or that it 
was rendered inoperative without his fault.” 

Applying this principle to this case, the record shows that this 
fund, raised by levy and sale under the fi. fa. of which an alias is 
prayed, while amply szficient to discharge it, so far from being 
applied to a prior lien, was by the consen! and direction of New- 
ton, applied to a younger fi. fa. 

Indeed, so far have the Courts enforced the doctrine that a levy 
of a fi. fa. upon sufficient personal property to discharge the 
same, amounted prima facie to a satisfaction, that it has been held 
that “dismissing a levy is an extinguishment of the lien, so far as 
other and junior liens are concerned ; it isa fraud upon younger 
judgment creditors.” 5 Hill’s N. Y. R. 377. 2 Ibid, 364. 11 
John.110. 17 1b.274. 5 Cowen, 392. 

All the analogies of the law favor this doctrine. Where frequent 
settlements of accounts, with debt and credit, are made between 
the parties, and balances carried forward to new account, and no 
appropriations have been expressly made by the parties, the /aw 
will appropriate the credits to the extinguishment of the oldest 
charges. McKenzie vs. Nevins, 9 Shep. 138. So where pay- 
ments are made at different times, on account of goods purchased 
of the same creditor at different times, in the absence of instruc- 
tions, the payments are to be appropriated to the goods first pur- 
chased, especially where a note has been given for them, on which 
there was a guaranty. Berghans vs. Allen, 9 Watts, 386. 

Reason, too, is on this side. Legal liens will always be res- 
pected and preferred, unless equity requires their postponement. 
Suppose that Davenport, intermediate the dates of these judg- 
ments, had sold or mortgaged a portion of his property, would it 
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10t be unjust'to allow money, arising from the sale of other por- 
tions of his property, to be applied to a younger lien, which would 
not disturb this contract, and leave open the older, which would 
defeat the transaction? To avoid such injustice, as well as to 
preserve all just rights unimpaired, Courts will see to it, that 
money in its custody, or raised by its mandate, be appropriated to 
the oldest lien against it. To hold that a judgment lien may be 
used or withdrawn, after the money has been made upon it, at 
the option of the plaintiff, is repugnant to every principle of sound 
policy, and would open the widest door to fraud and oppression. 
It would enable the creditor to buy up, at all times, at under value, 
younger liens against his debtor. He has only to threaten to in- 
terpose his older fi. fa. if the debtor’s property be brought into 
market, or actually to lodge it with the Sheriff, after the sale, and 
he can purchase the junior incumbrance at his own price. 

Bat he now withdraws the old execution, receives the full am- 
ount due upon the younger, which he has obtained at a depreci- 
ated sum, and proceeds to operate again in the same way upon 
the process of the Court. Itis due to justice to prevent, as far as 
practicable, this kind of management, and to cut off the tempta- 
tion toit. The principles of Equity respecting the application of 
payments, are recognised at law so far as the nature of the pro- 
ceedings will permit, and surely these will not allow and encour- 
age such unconscientious advantages to be taken. The right giv- 
en by law, of prior satisfaction to prior judgments, is intended to 
be pursued in good faith. And no precedent should be establish- 
ed which would put it in the power of one creditor to keep off 
or buy up other creditors equally meritorious with himself. 

Counsel for the motion protested against the right of the Court, 
to examine into this question, upon an application for an alias fi. 

ja. But we accord fully in the view taken by the presiding 
Judge, namely, that as the object of the execution was to enforce 
the judgment of the Court, that it would be absurd to lend its aid 
for that purpose, provided it should be made satisfactorily to ap- 
pear, that the judgment was already extinguished by payment, 
whether that payment was by the act of the defendants, or by 


mere operation of law.* 


Nots.—See the doctrine of Application of psyments, fully discussed in 1 Am- 


erican Izad. Cases, 141—158.—Repr. 
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No. 40.—Hannaun Crart, plaintiff in error, vs. StepueN JACKSON, 
defendant. 










[1.] Where a party to a suit, seeks to introduce the testimony of witnesses on 
the trial, taken by interrogatories and commission, he nust state the particu- 






lar ground, in his application for a commission, on which he seeks to take the 
deposition of such witnesses, as declared by the Acts of the Legislature ; 







and unless the witness whose testimony has been taken by comuinission, 18 with- 
in some one of the provisions of the Statutes providing for the admission of 







such testimony, it will be rejected. 






[2.] Where there has been no violation of any ruie of law, and the facets of the 
case have been fairly submitted to the Jury by the Court, a new Trial will 






not be granted. 






Trover, in Clark Superior Court. Tried before Judge Doven- 


erty, February Term, 1848. 






This was an action of Trover, for a slave alleged to have been 
given by the defendant’s intestate, and motion for a new Trial in 
behalf of the plaintiff in error, who was plaintiff below, on the 
following grounds : 

Ist. Because the Court rejected Interrogatories in behalf of the 
plaintiff, under the following facts: They were drawn and filed, 
but before the commission issued the witness removed into the 
county, where he resided at the time of their execution and return; 
at the time of the trial he had moved again from the county, and 
had been subpeenaed by the plaintiff. 

2d and 3d. Because the Court rejected evidence, that the Fa- 
ther of the plaintiff and alleged Donor, together with his Wife, 
had been supported for many years previous to his death, by the 
labor of plaintiff and her sisters, and abandoned by his other chil- 
dren; and that the mother of the negro sued for was purchased 
partly and mostly by their labor, offered for the purpose of show- 
ing the reasonableness of the gift. 

4th. Because the Court admitted the Tax books, for the pur- 
pose of showing that Daniel Craft, Sr. in his life-time, did not give 
in the negro in dispute as Agent for plaintiff, for the purpose of 
impeaching testimony of witnesses for plaintiff, who swore “ they 
heard Daniel Craft, Sr. say to Hannah, she must raise money to 
pay Harriet’s tax, which we know she did, and when Daniel 
Craft, Sr. paid said tax, it was as Agent for Hannah Craft.” 
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(The 5th ground was abandoned before the Supreme Court, 
and need not be inserted.) 

6th. Because the Court erred in charging the Jury that the 
testimony of Poliy Craft was sought to be impeached by the op- 
posite party, from the fact that Hannah did not claim the ne- 
gro on two occasions ; 1st, when the negro was levied on, and 


2d, at the time of the appraisement, and they, the Jury, were the 
judges whether the same did or did not impeach her testimony. 

7th. Because the Court erred in stating to the Jury, “that it 
was proved by Julius Darby, one of the witnesses for defendant, 
that the plaintiff was present at the time of a levy upon this negro 
as the property of the donor, and gave no notice or intimation of 
her claim.” 

8th. Because the Court erred in referring to, and commenting 
on a part of the testimony without summing up the whole, in 
this, that the Court failed to direct the attention of the Jury to 
the testimony that Daniel Craft, Sr., in his life-time, repeatedly 
required the plaintiff to furnish the money to pay the tax on said 
negro; thatthe plaintiff did furnish the money, and that Daniel 
Craft paid the same as Agent for plaintiff; that Daniel Craft 
said plaintiff could take the negro at any time she pleased, and at 
the time of the levy said that the negro was not his, and repeat- 
edly said he had given her to plaintiff. 

9th. Because the verdict was contrary to the evidence. 

Which motion was overruled by the Court below. In refer- 
ence to the 2d and 3d grounds, the Court below remarks: 

“ The language of the rule is too strong for the facts in the case. 
When the questions, or similar ones, were asked the witness, de- 
fendant’s counsel objected. After argument, the Court enquired 
of plaintiff’s counsel, whether they relied on showing a purchase on 
the part of the plaintiff, by having paid the whole, or a part of 
the purchase money, for the negro sued for. Plaintiff’s counsel 
answered in the negative, and urged the reception of the evidence, 
to show the reasonableness of the gift. The Court remarked that 
it was unnecessary to show that fact, since the plaintiff bore the 
relation of child to Daniel Craft, Sr., the alleged donor, and that 
connexion furnished a good consideration for the gift, whether 
reasonable or unreasonable. The counsel for plaintiff seemed sat- 
isfied, at least did not further urge the 1eception of the evidence. 
And the Court charged the Jury, that the relation of child to pa- 
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rent was a good consideration for a gift, and if one was made and 
perfected, it was valid without regard to its reasonableness or un- 
reasonableness.” 

On the 4th ground the Court remarks, he charged the Jury the 
tax books were very slight evidence to impeach the witnesses. 

On the 6th ground the Court says: “The Court, in charging 
the Jury, told them if they found that a delivery of the property 
to plaintiff was made by Daniel Craft, Sr., as testified by Polly 
Craft, it was a good and valid gift, and they should find for plain- 
tiff; and then stated that defendant sought to rebut or counteract 
that evidence, by shewing that on two occasions the plaintiff had 
failed or neglected to interpose or give notice of her title or claim 
to the property, once, when the negro was levied on as Daniel 
Craft’s property, and again, when the negro was appraised by 
the administrator, and expressly charged the Jury that they were 
the exclusive judges how far such failure affected the evidence of 
plaintiff’s witnesses, the Court giving no opinion on the subject.” 

On the 7th ground, he remarked: “The Court did not pretend 
to repeat Darby’s evidence, but simply called the attention of the 
Jury to the same, in connection with the levy on the negro. 

On the 8th ground, he remarks: The error complained of in 
this ground, might have some foundation if the Court had under- 
taken to sum up the whole evidence in the case. But the Court 
did not attempt to make such summary. It is true that the Court 
charged the Jury, that if they were satisfied from all the testi- 
mony, that Daniel Craft, Sr., had given the negro to plaintiff, and 
perfected the gift according to the rule laid down by the Su- 
preme Court, (in I Kelly’s Rep.) it was a good and valid gift, and 
passed the title to plaintiff, and they should find accordingly. And 
the Court further charged, that the declarations of Daniel Craft, 
“that he had given the negro to plaintiff,” were evidence in the 
case, and if such declarations were accompanied by a delivery of 
the property, or some other act parting with the dominion of the 
property, it was a valid gift, as decided in the case referred to. 

On the last ground, the Court says, the verdict in his opinion 
was with the weight of the evidence. 


Hittyer and Coss, for plaintiff in error. 


Hayc6oop, for defendant. 
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By the Court— Warner, J. delivering the opinion. 


[1.] The first exception taken to the decision of the Court below, in 
this case, is, the rejection of the testimony of Daniel Craft, junior, 
taken by commission. It appears, from the certificate of the pre- 
siding Judge, that the commission issued to take the testimony of 
a witness who resided out of the county ; but at the time the in- 
terrogatories were answered, executed, and returned into Court, 
and at the time the commission bears date, the witness resided in 
the county in which the suit was pending. Atthe time the com- 
mission issued, which was the authority to take the deposition of 
the witness, he resided in the county in which the suit was pend- 
ing, and could have been subpwenaed. If the witness was go- 
ing out of the State, or removing out of the county, or his official 
or other business would have required his absence from the coun- 
ty at the term of the Court at which the cause was to have been 
tried, then the application for a commission to take the testimo- 
ny of the witness by interrogatories, should have been made ac- 
cording to the provisions of the Act of 28th Dec. 1838. Hotch- 
kiss’ Dig. 585. 

The taking testimony in civil causes, to be read on the trial, can 
only be taken in such manner, and under such circumstances as 
the Legislature have prescribed, and the particular circumstan- 
ces under which the party seeks to take the deposition of the wit- 
ness, should be stated, so that it may appear to the Court the de- 
position of the witness is authorized to be read in evidence under 
the law, so as to dispense with his personal examination in Court, 
which is always to be preferred when it can be done. We con- 
cur in opinion with the Court below, that it would be a danger- 
ous practice, to create exceptions in favor of the introduction of 
testimony by interrogatories and commission, beyond those which 
the Legislature have thought proper to create, and think the tes- 
timony was properly rejected on the, trial. 

[2.] We have carefully examined the other grounds of error ta- 
ken for a new trial, as certified by the presiding Judge, together 
with his charge to the jury, as contained in the record before us, 
and the evidence; all of which, to our minds, do not furnish 
any legal ground for a new trial. The law of the case, as well 
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as the facts, appear to have been fairly submitted to the jury by 
the Court below: 
And the judgment of that Court is therefore affirmed. 





No. 41.—Hosea C. Gropens, plaintiff in error, vs. Henry Mirx, 
defendant. 


[1.] To say of another “J believe Giddens burnt the camp-ground,” is action- 
able. 

[2.] Where demurrer to the whole declaration is sustained, an amendment can- 
not be received, there being nothing to amend by. 


Case for Words, in Jackson Superior Court. Tried before 
Judge Doveuerty, February Term, 1848. 


The original declaration charged that the defendant below, 
Henry Mirk, in a certain conversation, “concerning the burning 
of the houses and tents at the Dry Pond Camp Ground, in the 
presence, &c. published of the plaintiff these words, “I believe 
Giddens burnt the Camp Ground.” The words were charged 
to have been spoken on the 8th November, 1845, and the decla- 
ration was filed in office on the 26th of February, 1846. 

On the 29th of September, 1847, the plaintiff (the case being 
on the Appeal) filed by way of amendment two additional counts, 


setting out these words as spoken at the same time—“I believe 
Giddens burnt the Camp Ground. And if you knew what I 
know, your opinions might be altered. I have said that I believ- 
ed that Giddens burnt the Camp Ground, and will continue to 
say so, and will say so in Court, if required; and I believed it 
within ten minutes after I saw the fire, and I can assign my reasons 
for believing so, but as long as I have not done so I will keep 


them to myself.” 

The Court, on the trial at February Term, 1848, refused to re- 
ceive the amended counts, and on demurrer to the original 
count, dismissed the Action, which decisions are brought up to 
be reviewed. 
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J. Hitiyer, for plaintiff in error. 


Oversy,and Unperwoop, for defendant in error, contended, 


1st. That the amendments were properly rejected, the cause of 
action being different. 1 Tidd, 698. 2 Wend. 259. 12 Ib. 228. 
At least it was a matter of discretion in which this Court will not 
interfere. 1 Kelly, 468. 3 Ib. 426. 

2d. The words charged in the original count are not actiona- 
ble per se. 2 Marshall, 502. 7 Taunt. 205. 1 Har. Dig. 929. 
Prince, 627. Starkie on Slander, 293. 1 Ohit. Plead. 267. 6 


Cow. 76. 
By the Court—Nisset, J. delivering the opinion. 


The principal question in this case is, whether the following 
words are actionable, to wit: “ J believe Giddens burnt the Camp 
Ground.” The declaration contained but one count. Upon de- 
murtrer, the Circuit Judge held that they were not. Being excepted 
to, that decision is brought before us for review. The grounds 
taken before this Court, in support of the Judgment below, are 
two: 

1. It is claimed that in as much as the defendant only express- 
ed his belief, that Giddens (the plaintiff) burnt the Camp Ground, 
there is not such a direct charge of an offence, as the law requires, 
to make these words actionable per se. 

2. It is insisted, that the declaration does not show, that the 
tents and other houses on the Camp Ground, were the property 
of another, and is on that account defective. Because, say the 
counsel, if any offence against the law is imputed to the plaintiff, 
it is arson, and the definition of arson is “the malicious and wil- 
ful burning of the house or out-house of another.” The declara- 
tion, say they, must show a charge descriptive of the offence, ac- 
cording to the definition of it in the penal code, and as it does not 
show that the houses charged to be burnt, were the property of 
some body, other than the plaintiff, it is bad. 

The last objection is made to the plaintiff’s pleading. If the 
words, as they are set forth in the writ, are not of themselves suf- 
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ficient to sustain the action, we doubt whether any form of plead- 
ing would help it. 

An averment, upon that assumption, that the tents and houses 
were the property of another, or an cnuendo, seeking to supply 
the deficiency complained of, would not be admissible. The of- 
fice of the inuendo is to explain the meaning of the words spoken, 
by reference to facts previously ascertained by averments or oth- 
erwise. It cannot supply defects in the words spoken—that is, it 
cannot make words actionable which otherwise are not action- 
able—1 Starkie, 418 to 532, 2 Salk. 513. 1 L’d Ray. 256. 
12 Mod. 139. 1 Will. Scund, 243. We shall therefore con- 
sider this objection as going not so much to the form of the plead- 
ings, as to the sufficiency of the words spoken, as they appear in 
the writ, to sustain an action. 

In this view of it, the objection would run thus—the words 
spoken are not actionable, because they do not impute to the 
plaintiff the crime of arson, in this, that they do not charge him 
with having burned the house or out-house of another. 

Among the rights of personal security, are those of character, 
Character is as necessary to the happiness and success of the citi- 
zen as any thing else. It is that which gives value to all other 
rights. It is sacred in proportion to the public appreciation of it. 
Hence in highly civilized and highly moral communities, the ab-, 
horrence of the vile arts of the slanderer is, as it ought to be, ex- 
treme. The injury of slanderous words is as great in our States, 
as any where else in the world, because in no other State, is char- 
acter more highly appreciated—more available—or more neces- 
sary to happiness. The law of slander has become, on these ac- 
counts, vastly more rigid than it formerly was. The first suit for 
defamation in England occurred in the reign of Edward III. 

It would be absurd to apply the law of that day, to the civiliza- 
tion of this. The history of this branch of the law, is but a his- 
tor of mutations—of subtle distinctions—and absurd technicalities. 
Many of the latten are revolting to common sense. It were in- 
deed an unprofitable task to trace that history. I have no relish 
for it, and shall confine myself to the exigencies of the case before 
me. In England,and much more in this country, this subject 
has been attended with this difficulty, to wit: whilst it has been 
necessary to protect the fair fame and character of the citizen, it 
has been equally necessary, that freedom of speech and the liberty 
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of the press should be preserved. The latter, in a land of laws, 
which spring out of and derive their chief sanction from, public 
opinion, in a land ef essential equality of right ard privilege, in 
a land of official accountability to the moral sense of a christian 
public, is as sacred as the former. The great constitutional rule 
of the American Union, embracing both the freedom and the re- 
straint of the press and of speech, has been laid down by eminent 
authority in the following words, “ every citizen may freely speak, 
write and publish his sentiments on all subjects, being responsible 
Sor the abuse of that right ; and no law can rightfully be passed 
to restrain or abridge the freedom of speech or of the press.” — 
1 Kent's Com.17 to 24. The two great elements of this rule are 
JSreedom and accountability. Accountability tothe law. To know 
the law of accountability therefore, becomes a matter of serious 
concern to every man. The ground of liability for words action- 
able per se is damage to the person charged—or to be more ex- 
plicit, the immediate tendency of the words themselves to produce 
damage to the person of whom they are spoken. The inconvenience, 
damage or injury which results from a charge of crime, is two- 
fold, to wit: degradation in society and exposure to criminal lia- 
bility. Founded upon this idea of damage, Mr. Starkie, after a 
review of the English cases, deduces from them the following rule, 
as to words actionable of themselves. “To impute any crime or 
misdemeanor for woich corporal punishment may be inflicted, in 
a temporal Court, is actionable without proof of special damage.” 
1 Starkie, 43. 

There are very material variations between the law of libel and 
slander in this country, from what it is in England. The rule 
above, of Mr. Starkie, has not received the assent of the American 
Courts. He makes the test of slander, to be the imputation of 
a crime or misdemeanor, for which corporal punishment may be 
inflicted. The infamy of the crime and of the punishment, is ex- 
cluded. And although all violations of law may be considered as 
disreputable, yet there are violations of law, which tend so slight- 
ly to degradation, as in a very remote degree, to attach infamy 
to the offender. So in Ogden vs. Turner, Salkeld, 696. Holt, 
C. J. remarked, “ it is not a scandalous punishment—a man may 
be fined and imprisoned, in trespass—there must not only be im- 
prisonment but an infamous punishment.” According to this rule, 
it would be actionable to say of another, he has committed an as- 
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sault and battery ; for that is a crime punished by imprisonment 
in the county jail. The better rule, as it seems to me, is laid 
down in Brooker vs. Coffin, by the Supreme Court of New York. 
Spencer, C. J., in that case said, “ Upon the fullest consideration 
we are inclined to accept this as the safest rule, and one which, as 
we think, is warranted by the cases. In case the charge, if true, 
will subject the party charged to an indictment for a crime involy- 
ing moral turpitude; or subject him to an infamous punishment, 
the words will be in themselves actionable.” 5 J. R.188. This 
rule was recognised, by the same Court in subsequent cases, and 
by many other Courts of the United States. Wedrigg vs. Oyer 
and wife, 13 J. R.124.  Mariin vs. Stilwell, 13 Johns. R. 275. 
Van Ness vs. Hamilton, 19 Johns R. 367. Young vs. Miller, 3 Hill, 
22. See also3 Seary § Rawle, 255. 1 Harrison, N. J. R.12. 1 
Binney, 542. 5 Ibid 218. 2 Bibb, K. R. 473. 

With minuter specification, it is stated by Chancellor Kent 
thus, “ The injury consists in falsely and maliciously charging an- 
other with the commission of some public offence, criminal in it- 
self and indictable, and subjecting the party to an infamous pun- 
ishment, or involving moral turpitude, or the breach of some pub- 
lic trust, or with any matter relating to his particular trade or 
vocation, and which, if true, would render him unworthy of em- 
ployment.” 2 Kent’s Com. 15-16. The rule, in truth, as adjudged 
in Brooker vs. Coffin by the Supreme Court of New York, is sus- 
tained by several of the English cases. A leading case is that of 
Onslow vs. Horne, 3 Wills. 177. in which Lord C. J. De 
Gray says “the words must contain an express imputation of 
some crime liable to punishment—some capital offence, or other 
infamous crime or misdemeanor.” Although Mr. Starkie deduces 
the English rule, as stated, from all the cases, yet he says that the 
most correct rule, is that laid down in Onslow vs. Horne, 1 Starkie, 
42. See also to the same effect, Holt vs. Scholefield,6 T. R. 694. 
Salkeld, 696. 

The imputation or charge in this case, is that the plaintiff is 
guilty of the crime of arson. Arson, under our code, is the “ mali- 
cious burning of the house, or out-house of another.” Prince, 627. 
The out-house of another by the code, is a barn, stable or any oth- 
er house, (except the dwelling house) on a farm, plantation or 
elsewhere (not ina city, town or village.) And the punishment of 
this offence is imprisonment in the Penitentiary, at hard labor, for 
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any term not less than two nor more than seven years. Prince, 
627. If these words impute the offence, it is one which is indict- 
able and punishable corporally, and both the crime and the pun- 
ishment are infamous. The charge, if true, would degrade the 
plaintiff in society and subject him to penal liability. The case, 
therefore, falls within either of the rules, as to words actionable 
per se. 

I inquire now, whether the charge being made upon the belief 
of the defendant makes it innocuous, and relieves the words from 
their actionable qualities. The injury of slander consists, it will 
be remembered, in the tendency of the words spoken to degrade 
the person charged, and to subject him to criminal liability. We 
shall hereafter see, that the words are to be taken according to 
the understanding of them, by those who hear them. If that un- 
derstanding of them imputes the offence—if that understanding 
degrades the plaintiff in society, or rather has the tendency to 
degrade him and to subject him to criminal liability, they are suf- 
ficiently distinct and direct, and are actionable. I cannot conceive 
that a charge that “ Giddens burnt the Camp Ground,” would 
tend any more, in the judgment of common sense, as exercised 
by ninety-nine sensible men in one hundred, to degrade him, or 
to subject him toa prosecution for arson, than the charge “ I be- 
lieve Giddens burnt the Camp Ground.” ‘What is belief? I do 
not now speak of one’s speculative belief in Religion—morals or 
science. What is belief in an existing fact ? Whatis a man un- 
derstood to assert, when he says I believe that a fact exists or that 
a given thing was done by another. Belief is the conviction of 
the mind, founded on evidence that a fact exists—that an act was 
done—that a statement istrue. And when one says, I believe that 
a fact exists, or that an act was done by another, he must be un- 
derstood to assert that there is present to his mind evidence suf- 
ficient to convince him, that the fact does in reality exist, or that 
the act was done. The evidence may be more or less—it may 
be of one kind or another—the evidence of the senses, hearsay, 
or of circumstances. It is not the business of the hearer to deter- 
mine the quality or the character of the evidence. He is bound 
to infer the existence in the mind of the relator, of testimony 
enough to work conviction of the truth of his assertion. If it were 
not so, then we should believe nothing upon the authority of oth- 
ers—nothing that is not demonstrated to our minds. Faith and 
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confidence, the great ligaments of society, would be excluded, and 
men would be held either insane jesters, or arrant liars, until by 
testimony foreign to their statements, we are satisfied that they 
tell the truth. And this I have no doubt is the ordinary under- 
standing of the matter among men. It is the ordinary under- 
standing of statements which are in themselves harmless. Much 
more are men held to be convinced of the truth of a charge, which 
they say they believe, which involves terrible punishment to the 
person charged, if true, and heavy responsibility upon the accuser 
if false. Such charges are by ordinary men, considered as made 
with deliberation, and with a knowledge of all the consequences 
which they involve. If in this case the defendant had said, “ Gid- 
dens burntthe Camp Ground,” those who heard him would have 
believed that he meant to say, that he was convinced that he burnt 
it. Is that impression weakened, when he declares “I believe 
Giddens burntthe Camp Ground?” The words, I believe, neither 
add to, nor diminish that impression. The direct charge involves 
the belief—it is merely supererogation to say I believe. In eith- 
er case, the whole weight of the accuser’s conviction of the truth © 
of the charge falls upon the accused, The tendency of the charge 
in either case is to awaken suspicion of guilt—to degrade—to 
arouse the diligence of the officers of the law—to subject the ac- 
cused to arrest and to prosecution. It cannot be questioned, I ap- 
prehend, but that a statement on oath of the belief of one, that 
another is guilty of a crime, would justify a magistrate, in issuing 
a process for his arrest. 

The point [ am now considering is settled in favor of this ac- 
tion, upon sufficient authority. The expression of a suspicion or 
opinion that another has committed a crime, is actionable. 1 
Starkie, 63. 4 Co.15. Poph.210. Latch,176. 3 Buls. 262. 
Suspicion is weaker than belief, and opinion no stronger. One 
hearing that his father’s barn was burned, said, “I cannot imagine 
who should do it, but the Lord Stornton,” and these words were 
held actionable. 1 Starkie,64. Mo. 142. 1 Vin. Ab. 435. 

To say “1 ¢magine that Giddens burnt the Camp’ Ground,” is 
not so clear and direet an imputation of the crime of arson, as to 
say “I believe that Giddens burnt the Camp Ground.” It im- 
ports a more certain and fixed conviction to say I believe, than it 
does to say I imagine. So it was held actionable to say “ I think 
or dreamed, that he committed a certain felony.” Smith vs. Wis- 
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dome, Cro. Eliz. 348. 6 Bac. Ab, 227. Soalso to say, “I am 
thoroughly convinced that you are guilty ;” because “ I am thor- 
oughly convinced,” was held to be equal to a positive averment. 
Peake vs. Oldham, Cowp. 275. In the case of Miller vs. Miller, 
8 Johns. R. 174, the words, “ my watch was stolen in Polly Mil- 
ler’s bar, and I have reason to believe that Sina Miller took it and 
that her mother Polly Miller concealed it,” were held actionable. 
The Court held, that the assertion of the defendant, that he had 
veason to believe that one took and the other concealed the watch, 
was equivalent to the charge that one stole or took, and the other 
concealed, the watch. It held distinctly, that to say “I have rea- 
son to believe, &c.”’amounts to a positive averment. For, say the 
Court, “a man only alleges a thing to be so, because he has rea- 
sons for believing it so.” 

In Ney vs. Otis, 8 Mass. R. 122, the words were, “ I will ven- 
ture any thing he stole the book,” and were held actionable. In 
Logan vs. Steele, 1 Bibb, 593, expressions by the defendant, that 
he had reasons to believe that the plaintiff burnt the barn, were 
held to be actionable. See also Barnman vs. Boyer, 3 Binney, 515. 
In the case of Davis vs. Noak, 1 Starkie, R. 377, the words by the 
defendant were, “that he suspected and believed, and had good 
reason to suspect and believe, that the plaintiff had stolen his goods.” 
Lord Ellenborough held them actionable, and said “the accusa- 
tion could not have been more direct unless he had seen the very 
act.” 

In Waters vs. Jones, the Supreme Court of Alabama, review 
all the cases on this point in a somewhat labored and good opin- 
ion by Collier, J., and decide, that to say of another, “I believe 
that he knew of the burning of the Gin and was concerned in it,” 
is actionable. 3 Porter,442. 1 Bibb, 563. Weare, upon the 
strength of these authorities and upon the reason of the thing, 
fully satisfied that the expression of the defendant’s belief, in this 
case, does not take the words out of the general rules, by which 
they are made actionable. 

But it is said further that these words are not actionable be- 
cause the offence, Arson, is not charged with precision, according 
to its definition in our penal code, that is to say, the defendant 
did not say, that the houses and tents, were the property of an- 
other. The declaration avers that the defendant intended to im- 
pute to the plaintiff the offence of Arson. But suppose the words 
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do not amount to a charge of that offence, but do amount to some 
other crime ; in that event I apprehend the action might be sus- 
tamed. We think, however, that the words do impute the offence 
of Arson, Itis incumbent on the party who complains that 
he has suffered from the imputation of crime, to show with cer- 
tainty the injurious nature of the communication. 1 Starkie, 44. 
In order to do this it is not, however, necessary, that the words, 
spoken should describe the offence with that precision with which 
it is necessary to set forth an offence in an indictment. Itis only 
necessary that the words should, of themselves or by reference to 
circumstances, be capable of the offensive meaning attributed to 
them. The rule once was that Courts would construe words, 
even after verdict for the plaintiff, in their mildest sense. 

But the doctrine of the benignior sensus is now exploded, and 
charity is now in her right position, for she stands on the side of 
the accused. Inthe case of The King vs. Horne, Lord Mansfield 
said, “if Courts of Justice were bound by law to study for any 
one possible or supposable case, or sense, in which words used 
might be innocent, such a singularity of understanding might screen 
an offender from punishment, but it would not recall the words 
or remedy the injury. It wouid be strange to say, and more so 
to give out as the law of the land, that a man might be allowed 
to defame in one sense and defend himself in another. Such a 
doctrine would indeed be pregnant with the nimis subtilitas which 
my Lord Coke, so justly reprobates.” 1 Cowp. 672. 1 Starkie, 
47. 8 Mod. 24. 10 Ib. 196. Cowp, 277. 

Itis now settled law, that both Judges and Juries shall under- 
stand words in that sense which the author intended to convey to 
the minds of the hearers, as evidenced by the whole circumstances 
of the case. That it is the province of the Jury when such doubts 
arise, to decide whether the words were used maliciously, and 
with a view to defame, such being matter of fact, to be collected 
from all concomitant circumstances; and for the Court to determine 
whether such words, taken in the malicious sense imputed to them, 
ean alone, or by the aid of the circumstances stated upon the 
record, form the legal basis of an action. 1 Starkie,47. This 
rule embraces pretty much the whole doctrine, as to the mode of 
determining what constitutes slander. It submits the question 
of malice to the jury—also the question whether the words used, 
were intended to defame. That is, whether they were used with 
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a view to impute an offence. Or perhaps more accurately, wheth- 
er the words themselves, and the attendant circumstances as they 
appear on the record, tend to degrade the accused or to subject 
him to criminal liability. It further establishes the criterion of 
Judgment for the Court, and the Jury as to the slanderous char- 
acter of the words—and that is this, the words are to be understood 
in the sense which the author intended to convey to the minds of the 
hearers. Much of the technical nicety of the words, which in too 
many instances in former times worked immunity to the slander- 
er, is now very properly disclaimed, and the broad and liberal 
and just rule established, by which, if such words are maliciously 
uttered, as in the judgment of the hearers tend to impute crime, 
to degrade and to subject to an infamous punishment, they are, 
whether accurately descriptive of an offence or not, slanderous 
and actionable. Such a rule comes fully up to the requirements 
of common sense and common justice. It is equal to the full 
protection of character. Under it, it is impossible for a man to 
slander in one sense, and defend in another. ‘To cover vitupera- 
tion under irony, untechnical hints, covert insinuations, or any 
form of words, which skilfully avoiding a legal definition of crime, 
yet communicates the poison of slander. The Jury are to deter- 
mine whether the words, in the sense in which the author intend- 
ed himself to be understood by his hearers, impute an offence.— 
In support of the doctrine now affirmed, | shall refer to only a 
few of the many authorities to be found in the books. In Creely vs. 
Hoskins, Cro. Car, 509, Croke says, “Jones, Berkly and my- 
self held clearly, that the action will lay, and that such foreign in- 
tendment as Maynard pretended, shall not be conceived, and it 
shall be taken that he spake these words maliciously, accusing 
him of perjury, and for a false oath taken judicially, upon judicial 
proceedings in a Court of record, and shall be taken according to 
the common speech, and usual intendment.” 

In Somers vs. House, Holt 39, Holt said “ we will take the words 
in a common sense, according to the vulgar intendment of the by- 
standers.” 

In Harrison vs. Thornborough, 10 Mod. 196, the Court deter- 
mined that the rule which then prevailed was this, “words are to 
be taken in that sense that is most obvious and natural, and in 
which those to whom they are spoken will be sure to understand 
them.” 
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Lord Mansfield observed in The King vs. Horne, 1 Cowp. 672, 
«It is the duty of the Jury to construe plain words and clear al- 
lusions to matters of universal notoriety according to their obvious 
meaning, and as every body else who reads must understand them. 
But the defendant may give evidence to show that they were 
used on the occasion in question in a different or qualified sense. 
If no such evidence is given, the natural interpretation of the words, 
and the obvious meaning to every man’s understanding, must pre- 
vail.” 

So in Peake vs. Oldham, Cowp. 277, his Lordship said, “ where 
from the general import of the words, they appear to have been 
used with a view to defame the party, the Court ought not to be 
industrious to put a construction upon them different from what 
they bear in the common acceptation and meaning of them.” 

In the King vs. Watson, Buller, J. observed, “ Upon occasions 
of this sort I have never adopted any other rule, than that fre- 
quently stated by Lord Marsfield to Juries, desiring them to read 
the paper stated to be a Libel as men of common understandings, 
and say whether in their minds, it conveys the sense imputed.” 
2 T. R. 206. 

In Roberts vs. Cambden, 9 East.96, Lord Ellenborough said, 
«‘The rule which once prevailed that the words are to be understood 
in mitiore sensu has been long ago superseded. And words are now 
construed by Courts, as they always ought to have been, in the 
plain and popular sense in which the rest of the world naturally 
understand them.” See also, Demarest vs. Harring,6 Cowen, 37, 
Walton vs. Singleton, 7 Serg. & Rawle 451. Van Vechten vs. 
Hopkins, 5 John. R. 221. Deseter vs. Taber, 12 Ibid, 240. Mce- 
Kinley vs. Rob, 20 Ibid, 356. Gorham vs. Ives, 2 Wend. 534.— 
Gibson vs. Williams, 4 Wend.320. 13 Mass. 248, 254. 2 Pick. 
240, 12 Mass.498. 6 Cow. 76. 11 Wend. 38. 

The Jury being the Judges of the fact whether words accord- 
ing to the rule laid down, impute an offence (in this case Arson,) 
to the plaintiff, we are very clear that for that reason, the demur- 
rer ought not to have been sustained. There is beyond question 
enough in the declaration to have sent the case tothe Jury. But 
if the question were before us on a motion to arrest, according 
to that rule of judgment which the authorities prescribe to us, 
‘we should have no difficulty in saying, as this case stands on the 
record, that the action ought to have been sustained. If it were 
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matter of doubt whether the words used in this case, were intended 
to impute the offence of Arson, the solution of that doubt does not be- 
long to the Court, but to the Jury—that is a fact for them to find. 
Now if the Jury had passed upon this case, and found in favor of 
the plaintiff, they would by their verdict have established, that the 
words were uttered in the malicious sense imputed to them by the 
plaintiff, and with a view to impute to him the offence of Arson. 
Suppose that after verdict, a motion were made to aurest the 
judginent; in considering that motion the Court would be compel- 
led to take the finding as true. That is, it would have to consid- 
er of the words under a concession that they were spoken mali- 
ciously, and with a view to impute to the plaintiff the offence. 
The rule is the same, in case of demurrer. We are compelled 
to take the averments in the declaration as true. That is, we 
are compelled to view the wordsas spoken maliciously, and with a 
view to impute an offence. 1 Stark.47. The question thenis, wheth- 
er these words, taken in the malicious sense imputed to them sing- 
ly, or by the aid of the circumstances stated on the record, form the 
legal basis of an action. 1 Starkie, 47. The declaration avers 
that the defendant said of the plaintiff, I believe Giddens burnt the 
Camp Ground. The colloquium and inuendo explain the words 
Camp Ground to mean the houses and tents at the Dry Pond 
Camp Ground, The Dry Pond Camp Ground was an incorpo- 
rated institution, and that fact is judicially known to us, and was 
judicially known to the Court below. That too we are to presume, 
is a fact of public notoriety; a fact known to the community. 
Being incorporated, it was authorised to hold property in the 
tents and houses located on the ground. That, we are fairly to in- 
fer, was the common understanding of the neighborhood. It is 
fair to presume, that these houses and tents were understood in 
the neighborhood not to belong to Giddens, the plaintiff. Now, 
when the defendant in conversation concerning the houses and 
tents of the Camp Ground, and calling the plaintiff by name, as- 
serts his belief that he (the plaintiff) burnt the Camp Ground, 
what is the sense, in the judgment of the bystanders, construing 
these words in their ordinary popular signification, in which he 
(the defendant) intended to be understood? The word durnt, im- 
ports of itself Arson. A charge of burning, amongst common 
men, conveys the idea of crime ; a very heinous crime, reproach- 
ful and degrading and highly penal. Can it be inferred, when un- 
der such circumstances Giddens is charged with burning the 
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Camp Ground, that the defendant intended to be understood, as 
charging him with burning his own property. For to escape from 
the inference that the words impute the offence of Arson, it is 
necessary to establish the inference, that defendant iutended to 
be understood as charging the plaintiff with burning a Camp 
Ground, which was not the property of another, but his own. Such 
an inference is not natural—it is exceedingly difficult—indeed I 
might add impossible. The hearers could not so understand the 
words. The contrary inference is irresistible. They must have 
understood the defendant to intend to say, that Giddens burnt a 
Camp Ground which was zot his own ; and if so, the offence of 
Arson was imputed tohim. Judging that such must be the mean- 
ing of these words alone, or together with the attendant circum- 
stances stated on the record, taken in their natural and usual sig- 
nification, in the view of those who heard them, we say, that they 
constitute, in the language of the rule, the legal basis of an action. 

[2.] And that the Court below erred in sustaining the demurrer. 
The demurrer to the declaration being sustained, the plaintiff enter- 
ed an appeal, and on the appeal proposed to amend by adding other 
counts. The Circuit Judge very properly refused to allow the 
amendments. [or as the case stood before him, there was noth- 
ing in the writ to amend by.* The amendments were a new and 
substantive cause of action. See Latine vs. Clements, 3 Kelly, 426. 
But as in the Judgment of this Court the demurrer was impro- 
perly allowed, the declaration now stands unimpeached, and the 
amendments, being as we believe, but variant statements of the 
original cause of action, may be added. 

Let the Judgment be reversed. 


*Note.—The same rule in Equity. See Supra Dudley vs. Mallery.—Rep. 
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No. 42.—Srernen W. McGinnis, Adm’r. &c., plaintiff in er- 
ror, vs. Ransom Foster, Ex’r, &c. 


[1.] Robert Foster made his will as follows: “I give and bequeath unte my 
beloved wife, Celia Foster, all my estate, both real and personal, after my just 
debts and funeral expenses are paid, during her life or widowhood. In case 
my wife should die, or exchange her situation by marriage, it is my will, that 
a sale be made of all my property, both real and personal, and the pro. 
ceeds be equally divided among my children.” Celia Foster, a daughter of 
the testator, intermarried with Stephen W. McGinnis, after the death of her 
father, and died before her motlier. Held, That the children of Robert Fos- 
ter, who survived him, took at his death a vested remainder in his estate. 


[2.] And that Stephen W. McGinnis, the husband of Celia, is entitled, as her 
Administrator, to receive her share of said property, and enjoy the same with- 
out being subject to distribution. 


In Equity—Tried before his Honor, Judge Wrieut, March 
Term, Forsyth Superior Court, 1848. 


The facts are stated in the opinion of the Court. 


H. L. Sims, and W. H. Unperwoop, for plaintiff in error, ar- 
gued : 


1st. That Robert Foster’s children took a vested interest in re- 
mainder at his death. Preston on Estates, 94,98. Fearne on 
Rem. 25 Wend.119. 8 Barns § Cress. 231. 1 Watt. & Sergt. 
205. 4 Kent, 201, et seq. 

2d. It was a chose in action at the death of Celia McGinnis. 
2 Kent, 231, et seq. and cases there cited. 

3d. It goes to the husband as Administrator. 2 Kent, 135, and 
cases cited, 2 Bl.515,519. Hotchkiss, 428, Sect. 1. 


W. Akin and Exam, for defendant. 


By the Court——Lumpxn, J. delivering the opinion. 


Robert Foster, being possesse dof considerable estate, on the 
25th of December, 1828, made the following disposition thereof 
by will: “I give and bequeath unto my beloved wife, Celia Fos- 
ter, all my estate, both real and personal, after all my just debts 
and funeral expenses are paid, during her life or widowhood. In 
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case my wife should die or exchange her situation by marriage, 
it is my will that a sale be made of all my property, both real 
and personal, and the proceeds be equally divided among my 
children.” Shortly thereafter, the testator died, leaving, among 
other children then in life, Celia, a daughter, who subsequently 
intermarried with Stephen W. McGinnis. In 1843, Celia died, 
leaving one child ; and in 1846, her mother, the widow of the tes- 
tator, died, without having changed her situation by marriage. 
Stephen W. McGinnis administered on the estate of his deceased 
wife, and filed his bill to recover her portion of the property left 
by her father ; a general demurrer to which was sustained by the 
Court below, and the bill ordered to be dismissed. To this de- 
cision, the complainant, by his counsel, excepted, and insisted, as 
he does still, that there was manifest error in said order. 

Two questions are made by the record: First, did the 
children of Robert Foster take a vested remainder in his estate at 
the time of his death? If so, Secondly, did the portion of Celia 
McGinnis go to her husband as her administrator ? 

[1.] It has been said that no case upon a will has a brother, 
such is the endless diversity of language, employed by persons in 
the final disposition made of their effects. It would seem, there- 
fore, to be almosta useless toil, to undertake to establish any gen- 
eral principle upon a point that may rarely, if ever, occur again. 
We shall content ourselves, at any rate for the present, to put 
such a construction upon this will as is best warranted by the au- 
thorities, and that will effectuate the intention of the testator, the 
first and great object of inquiry with Courts of Justice. Inseek- 
ing for the intention of the testator, who frequently makes this 
post mortem disposition of his worldly goods, im extremis, and by 
the assistance of physicians and friends who are unskilled in 
the law, we must not always be restrained by unbending 
technical rules, but adopt the most liberal construction, regard- 
less alike of the strict definition of words, and the grammatical 
structure of sentences, Ferson et al. vs. Dodge et al. 23 Pick. 287. 
And it is perhaps not going too far, to say, that as a general rule, 
Courts would carry out the intention of the dead, by putting up- 
on their wills that meaning which obviously occurs to a plain man 
upon reading or hearing the instrument read. 

What was the probable purpose of Robert Foster, so far as 
these parties are concerned? 1st. To make ample provision for 
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his wife during her life or widowhood; and to accomplish this, 
he gives her the whole estate for life, defeasible upon her inter- 
marriage, which event not happening, the willis to be now inter- 
preted as though the property was bequeathed to her absolutely, 
during her natural life. 2dly, We apprehend that the testator 
designed to make provision, not only for his children, but their 
posterity. Now it is argued, and with much plausibility, that this 
estate is contingent, at least as to the marriage; and that it can- 
not. be contingent as to that event and vested as to the other, to 
wit, the death of the widow. Without controverting this propo- 
sition, we respectfully submit that there is no contingency here in 
any event. Perhaps no clause in a will is of more frequent oc- 
currence than that which devises property during life or widow- 
hood. And the uniform and established construction is, that the 
limitation over is not contingent, but takes effect at ali events upon 
the determination of her estate, whether by marriage or_ death. 
I will cite two or three leading authorities in illustration of this 
doctrine. 

In Luxford vs. Cheeke, 3 Lev. 125, the testator devised to his wife 
for life, if she should not marry again; that if she married again, then 
his son H: should presently after his mother’s marriage, enjoy 
the premises, to him and the heirs of his body, with remainder 
over; the widow died without marrying again, but it was held 
that the remainder vested and took effect. Gordon vs. Adolphus, 
3 Parl. C. Toml. Ed. 306, was a case of the same kind. The 
bequest was to the testator’s wife, “ during her natural life, that 
is to say, so long as she should continue unmarried, but in case 
she shall choose to marry, then, and in that case,” (almost the iden- 
tical language of Foster’s will,) “it was to be for the immediate use 
of the testator’s daughter; and in case she should die without 
leaving issue, then, over.” And it was considered by Lord Cam- 
den, and afterwards by the House of Lords, that the bequests 
over were not contingent in the event of the marriage of the wife. 

This rule was recognised and adopted by the Court of Appeals 
in Virginia, in the case of Hansford vs. Elliott,9 Leigh, 79. The 
testator bequeathed the residue of his whole estate, after paying 
his debts and funeral charges, to his wife for life or during her 
widowhood; and at her death, the whole of his personal proper- 
ty to be equally divided among his swrviving children, named An- 


na, John, Polly, Thomas, and Robert, and a daughter, Elizabeth, 
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afterwards born. After the execution of the will, and before the 
death of the testator, he had born two other children, Richard and 
Peter. The testator died, leaving all of the above named chil- 
dren living. The widow died without having again married, 
leaving only two of the children, Elizabeth and Peter living. All 
the others had been married and died, leaving children. Justice 
Parker, in delivering the opinion of the Court, among other things, 
said; ‘ The bequest is to the children specially named, and I can- 
not believe the testator meant to make a tontine among them, 
and if all but one died before the mother, for that one to take all 
in exclusion of grand children and their descendants. This would, 
I believe, in ninety-nine cases out of a hundred, defeat the inten- 
tion of the testator. The safest and soundest construction, is, to 
consider the estate as vesting at the death of the testator, and not 
to give the whole to such legatee as happens to survive the ten- 
ant for life, or, if none survive, to declare a total intestacy.” 

In the language of the law, in all these cases, the widow takes 
an estate durante viduitate, and the gifts over are vested remain- 
ders, absolutely expectant on that event, being to take effect at 
all events on its determination, and not conditional limitations, de- 
pendent on the contingent determination of a prior estate for 
life. 

Again, it is contended that the remainder in this property nev- 
er did vest in the children of the testator, but in the executors, to 
be by them sold after the death of the widow, and the proceeds 
equally divided among the children of the testator then in life. 
Suppose it to be true, as is assumed in the argument, that the 
sale contemplated by the will was to be effected by the executors, 
and the proceeds to be equally divided among the testator’s chil- 
dren, would that change the character of the estate? Or would 
it postpone the vesting of the interest of the remainder—men ? 





We see no good reason to warrant this construction. To our 
minds, it is manifest that the testator merely intended by this 
direction, to point out an equitable mode of dividing his estate ; 
just such a one as is frequently pursued in cases of intestacy. 
Our judgment, of course, is necessarily restricted to so much of 
the w7l/ as comes before us in the pleadings. It is to be regret- 
ted that the whole of this document was not appended to the 
bill, Other parts of it might throw light upon that under con- 
sideration. ‘The conclusion is by no means irresistible, that the 
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sale referred to, was to be executed by the executors. From the 
fact that the life estate passed out of their hands, the presumption 
is, that the property continued to be transmitted in the channel 
marked out in the will. And consequently that the sale, for the 
sake of division, would be made by the children themselves, with- 
out the intervention of the executors. The life estate could not 
vest, except by the assent of the executors, after the debts and 
funeral expenses were paid. For what purpose, then, should 
the remainder return into their hands after the termination of 
the life estate? 

In Drayton vs. Drayton, 1 Desaussure, 324, the devise was of 
the real and personal estate to the testator’s youngest son John, 
and if he died under age and without lawful issue, then the estate 
to be sold, and the money to be equally divided among his four 
surviving sons, William Henry, Charles, Glenn and Thomas. 
There was a general devise and bequest of all the residue of his 
estate, real and personal, to the same effect. The testator died 
seized, leaving surviving his said five sons and two daughters, 
Anne and Susannah. William Henry died leaving two children, 
John and Mary, as his heirs at law. Soon after William Henry’s 
death, his brother John died under age, and without lawful issue. 
The surviving brothers sold the estate devised to John, and refus- 
ed to allow John and Mary, the children of William Henry, de- 
ceased, any part of the proceeds. Whereupon John, for himself 
and as the next friend of Mary, his infant sister, brought their 
Bill in Equity, insisting on their right, and praying that the de- 
fendants might be obliged to account to them for one-fourth of 
the estate. To this Bill the defendants demurred, on the ground 
that the complainants were not entitled to any part of the estate, 
as their father, William Henry, had died before John, his broth- 
er, and that consequently the surviving brothers were entitled to 
the whole. The Court overruled the demurrer, and the defend- 
ants were ordered to answer, on the ground that the survivorship 
referred to the death of the testator ; and therefore that the devi- 
sees surviving at that time, took a vested estate in remainder. 

There is a striking family likeness, to say the least of it, in ev- 
ery lineament of this case and the one at bar. In both an estate 
is bequeathed in real and personal property; in the one it is ex- 
pressly limited to life or widowhood; in the other to the death of 
the first taker under age, and without lawful issue; in both upon 
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the termination of the particular estate, the remainder is directed 


to be sold, and the money to be equally divided ; in the one, to the 
testator’s surviving children; in the other to his children: in 
both, a death intervened pending the particular estate; and in 
both a Bill was brought to recover the share that would have been 
coming to the deceased child, upon the ground that it was a vest- 
ed remainder at the death of the testator. The South Carolina 
Court decided, that notwithstanding the words in the will express- 
ly limited the proceeds of the sale to the surviving children, that they 
referred merely to the futurity of possession, occasioned by the car- 
ving out of a prior interest, and as pointing to the determination 
of that interest, and not as designed to postpone the vesting. The 
Court below held, that by mere legal intendment, or implication 
of law, the words of Robert Foster’s will, were creative of a fu- 
ture interest ; that no estate vested in his children at the death of 
their father, but upon a future contingency, and that none took 
but those who were in life, ready to receive the proceeds of the 
estate in remainder, at the hands of the Executors. 

Considering that the Courts never construe a limitation into 
an executory devise, where it may take effect as a remainder, be- 
cause the former puts the inheritance in abeyance ; and that they 
never construe a remainder to be contingent, where it can be 
taken for vested, because the latter tends to support the estate, 
and the former to destroy it, by putting it in the power of the 
particular tenant to defeat the remainder; and that where a 
Will is susceptible of two constructions, the one favorable to ves- 
ted and unfavorable to contingent remainders, should be adopted. 
5 Mass. 535. 2 Pick. 468. And considering further, that a ten- 
ancy in common or severally, is more favored by the law, than a 
joint tenancy, and that policy requires, that estates be subjected 
to certain division and distribution among all the children of the 
decedent, rather than risk the possibility of itsaccumulation in the 
hands of one, who-might chance to survive all the rest, at the 
death of the life tenant ; and moreover recollecting that the law 
never encourages an intestacy, where there is a Will, as to any 
portion of the estate, which would always happen where, upon 
the hypothesis that the estate was suspended till the death of the 
tenant for life, all the children die in the meantime, I repeat, that 
the clearest and most indubitable evidence of intention will be re- 
quired to give the interpretation to this Will, so earnestly pressed 
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upon us by the counsel for the defendants. And the burden of 
proof to make out such intention, rests upon them. 6 East, 489. 


Such, we respectfully maintain, they have failed todo. We re- 
gret the lack of power, to trace with a clearness which would se- 
cure their hearty acquiescence, the attenuated line, which disting- 
uishes vested from contingent remainders, and both from an ex- 
ecutory devise. 

But is it not unnatural, and altogether unreasonable to suppose 
that Robert Foster designed, that if all his children except one 
had died in the life-time of their mother, each leaving children, 
that the sole survivor should enjoy the entire residue of his estate, 
to the disinheritance of the family of all the rest? Still there is no 
middle ground. He meant this, or he meant a present fixed 
right of future enjoyment in his children upon the ceasing of the 
intermediate or precedent estate in his wife. At what period did 
the remainder vest?) My brother Elam excuses his earnestness, 
because “he represents the interests of a little child ;’ meaning the 
infant orphan of Mrs. McGinnis. His zeal in this noblest of 
causes, is not only pardonable but praiseworthy; yea, im the 
highest degree commendable. And yet, if this be a contingent 
remainder or executory devise, and the children of the testator 
took nothing till the property was sold by the executors, after,the ter- 
miuation of the life estate, Mrs. McGinnis being then dead, itis clear 
that under the bequest in the will to children, her offspring would 
be excluded. To permit her child to share in the distribution, would 
be to violate a well established principle, namely, that grand chil- 
dren never claim a devise under the description of childrex, where 
there are children in life capable of taking. It is true that the 
Lords Commissioners, in Crooke vs. Brookeing, 2 Vern. 106, 
Lord Alvanley, in Reeves vs. Bryer, 4 Ves. 698, and in Royle vs. 
Hamilton, Ibid, 439, and Sir William Grant in Radcliffe vs. 
Buckley, 10 Ves. 198, asserted, or rather assented to the proposi- 
tion, that a gift to children extends to grand children, where there 
is no child! And the same doctrtne has been recognised by the 
Courts in this country. Erving vs. Handley, 4 Litt. 349. Dray- 
ton vs. Drayton, 1 Dessaus. 327. Ibid, 499. But the word chil- 
dren, used ina will, will not be construed to mean grand children, 
unless a strong case of intention or necessary implication requires 
it. Izard vs. Izard,2 Dessaus.303. Tier vs. Pennell, 1 Edw. 354. 
Ibid, 174. Moor vs. Raisbeak, 12 Sim. V. C. 123. Hone vs. 
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Van Shaick, 3 Edw. 474. Cutter vs. Doughty, 23 Wend. 522. 
Ruff vs. Rutherford, 1 Bail. Eq. 7. Hollowell vs. Phipps, 2 
Whart. 376. Dickinson vs. Lee, 4 Watts, 82. Mowatt vs. Ca- 
rew, 7 Paige, 328. Phillips vs. Beall,9 Dana,1. Pemberton vs. 
Parker, 5 Bin. 601. Smith vs. Case, 2 Dessaus. 123. But the 
relaxation has never gone to the extent of letting in grand 
children, where there were children in life. On the contrary, the 
word children, in such cases, has been construed according to its 
popular signification, as designating the immediate offs pring and 
the gift has been confined to them. The position assumed in the 
argument, then, would seem to be suicidal to the interest which 
it seeks to sustain. 

[2.] Does this interest of Mrs. McGinnis, in the estate of her 
father, go to her husband as administrator? The Legislature of 
Georgia, in 1821, passed an act declaring, “that in case of a 
JSeme covert dying intestate, the husband may demand and have 
administration of her rights and credits and other real and per- 
sonal estates, and recover and enjoy the same, without being sub- 
ject to distribution.” And its constitutionality being doubted by 
reason of its departure from the title of the bill, it was re-enact- 
ed, in 1827. Dawson’s Compil. 220. Concede, then, that the 
remainder vested in Mrs. McGinnis, upon the death of her fath- 
er, and the right of her husband to recover it as her administrator, 
is no longer here an open question. It is foreclosed by the ex- 
press provisions of the statute. It is equally clear by the Com- 
mon Law. Asto the debts due to the wife at the time of her 
marriage, or afterwards, by bond, note, or otherwise, and which 
are termed choses in action, the husband has power to sue for and 
recover, or release, or assign the same; and when recovered and 
reduced to possession, and not otherwise, it is evidence of a con- 
version of the same to his own use, and the money becomes in 
most cases, absolutely his own. The rule is the same if a legacy 
or distributive share accrues to the wife during coverture. Garforth 
vs. Bradley, 2 Ves. Sen. 675. Schuyler vs. Hoyle, 5 Johns. Ch. 
R.196. Hairland vs. Bloom, 6 Ibid, 178. Carr vs. Taylor, 10 
Ves.578. Wildman vs. Wildman,9 Ibid,174. Parsons vs. Par- 
sons,9 N. H. Rep. 309. 2 Kent Com. 135. Formerly, there was 
much debate whether or no, an administrator could be compelled 
to make any distribution of the intestate’s estate. or though, (af- 
ter the administration was taken in effect from the Ordinary, and 
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transferred to the relations of the deceased,) the spiritual Court 
endeavored to compel a distribution, and took bond of the adminis- 
trator for that purpose, they were prohibited by the temporal 
Courts and the bonds declared void atlaw. 1 Lev.233. Carth. 
125. 2 P.Wms.447. And the right of the husband, not only toad- 
minister, but also to enjoy exclusively the effects of his deceased 
wife, depends still on this doctrine of the Common Law; the 
Statute of Frauds declaring only that the Statute of Distributions 
does not extend to this case, but leaves the estates of feme coverts 
as at Common Law; and the right of the husband at Common 
Law, was not only to administer, but to enjoy exclusively the 
rights, both real and personal, of his deceased wife. 2 Blacks. 
Com. 515, 516. Hoskins vs. Miller, 2 Dev. N. C. Rep. 360. 

The judgment of the Court below, upon the demurrer, must, 
therefore, be reversed, and the bill reinstated. 





No. 43.—Joun D. Mitnor & Co., plaintiffs in error, vs. Tan 
Gerorera Rau. Roap ANp Banxine Company, defendant. 


[1.] Where a Bill was filed by the contractors on a Rail Road, against the Rail 
Road Company, to set aside the award of an interested Arbitrator, and to have 
an account for damages sustained by the contractors, for breach of contract 
on the part of the Company; Held, that a Court of Equity had jurisdiction, 
to grant relief, where it appeared by the terms of the agreement, it was stip- 
lated between the parties, “‘that all disputes and differences arising under the 
contract, should be submitted to the Engineer of the Company, whose decis- 
ion should be obligatory and conclusive between the parties, without further 
recourse or appeal; it appearing the Engineer was a stockholder-in the Com- 
pany, to the amount of ten thousand dollars, which fact was unknown to the 
contractors, at the time of making the agreement by which the Engineer was 
selected as such arbitrator. 

[2.] That a man cannot be a judge in his own cause, is a principle too well es. 
tablished to require the-citation of authority to support it. 


In Equity, in Clark Superior Court. Decided by Judge Sayre. 


The plaintiffs in error filed their bill, returnable to August 
VOL. IV. 49 
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Term of Clark Superior Court, 1842, against the defendant in er- 
ror—wherein it was charged, that on the 21st day of December, 
1840, they entered into an agreement with the defendant, to con- 
struct the superstructure on certain divisions of the Athens Branth 
of the Georgia Rail Road, a copy of which agreement is attached 
as an exhibit to the bill. This agreement, after minutely speci- 
fying the manner in which the Road is to be constructed, pro- 
vides, that “the contractors are to make the wedges and treenails, 
the Company finding the timber.” ‘It is also understood that 
the crossties and mudsills are to be delivered at convenient points 
along the line, and the wood and iron rails at the end of the fin- 
ished part of the Road, by the Rail Road Company.” Thewhole 
work was to be completed on or before the 25th December, 1841, 
After specifying the times and manner of making the payments, 
and providing that the Engineer may deduct from the stipulated 
price, wherever in his opinion the work is defectively executed, 
the contract provides, “ And whereas, the above work must be 
inspected and received, it is hereby agreed that the Engineer of 
the Georgia R. R. & B’k’g Co., for the time being, or some one 
to be appointed by him, shall be the Inspector of the said work, 
shall determine when this contract has been, complied with, ac- 
cording to its just and fair interpretation, andthe amount of the 
same, and all disputes and differences arising under the same ; and 
his decision shall be obligatory and conclusive between the par- 
ties, to this contract, without further recourse or appeal.” 

It was further provided, that “if the contract did not progress 
in such a manner as in the opinion of the Inspector should ensure 
* its completion by the time specified, he may declare the contract 
abandoned,” &c., which declaration should absolve the Company 
from any obligation arising under the same. 

The bil charges that the complainants knew not, at the time of 
the making of the contract, that the Engineer, (J. Edgar Thom- 
son,) was a stockholder to the amount of ten thousand dollars, 
which they now allege to be the fact. That they entered imme- 
diately upon the work, and completed the same within the time 
limited. Pending the negotiation for the contract, the complain- 
ants, as they allege, put the question in writing, to the Engineer, 
(and Agent with whom the contract was made,) “If delay occurs 
through the Engineer—whose loss?’ To which was replied— 
“No delay occurs through the Engineer.” The bill charges, that 
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so far from this being true, they were throughout the whole 
work subjected to the most ruinous delays from want of materi- 
als, (all of which the Company were to furnish,) and from diffi- 
culties about the Right of Way; and to the bill is attached an 
exhibit, stating the number of days, and the cost to the Contrac- 
tors, from this failure of the Company to furnish materials and to 
secure the Right of Way. The bill charges, that a bill of the lost 
time arising from these causes en Division No. 3, was submitted 
to the Engineer, who at that time intimated no intention of refu- 
sing compensation, but required of the Contractors certain oner- 
ous conditions, as to the evidence of lost time—requiring the cer- 
tificate of the Assistant Engineer as to the time lost; that they 
endeavored to comply with these conditions, and after the com- 
pletion of the work, submitted their bill for all the lost time, to 
the Engineer. “ First, he promised to settle it. He then doubt- 
ed, and concluded to submit it to the Directors, and promised to 
be governed by their opinion; but finally, declined making any 
allowance whatever, on the ground he had allowed them one cent 
per lineal yard for the superstructure more than their proposal.” 
The bill further charges several decisions of the Engineer, in con- 
struing the contract which they charge to be ruinous to them, and 
intended only to vex and harrass them; and prays “ that the de- 
cision of the Engineer be set aside, respecting the compensation 
for lost time occasioned by the Company ; that the Company may 
come to a full and fair account for said lost time, and further re- 
lief.” 

To this bill, the defendant filed a general demurrer for want of 
equity, which was not heard until 11th Sept. 1847, before Judge 
Sayre, by consent, at Chambers, when the defendant insisted, for 
ground of demurrer, that the complainants had anadequate Com- 
mon Law remedy. 

Which demurrer was sustained, on the ground of an adequate 
Common Law remedy, the Court holding, that the demand for lost 
time did not arise fairly under the contract, no time being specified 
for the delivery of the materials. Consequently it was not a matter 
submitted to the arbitrament of the Engineer. That the question 
put to the Engineer as to delay, and his answer, could not be 
considered in explanation of the contract as reduced to writing. 
And that if the question was submitted, there was no award, 
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To which decision, sustaining the demurrer, complainants ex- 
cepted, and allege for Error, 

Ist. That the Court erréd in holding that complainants had an 
adequate Common Law remedy. 

2d. That the Court erred in deciding that the time lost by the 
fault of the Company, was not a question arising under the con- 
tract. 

3d. That the Court erred in deciding there was no award. 

4th. That the Court erred in refusing to sustain the Bill for the 
purpose of an Account. 


H. & T. R. R. Coss, for plaintiffs in error. 
J. Hitryer, for defendant. 


Lumpkin, J. being a relative of one of the parties, and former 
counsel, did not sit on this cause. 


By the Court—Warner, J. delivering the opinion. 


[1.] It appears from the record in this case that the plaintiffs 


in error entered into a written contract with the defendant, on the 
21st day of December, 1840, to construct the superstructure on 
certain divisions of the Athens Branch of the Georgia Rail Road, 
as specified in said written contract, which work was to: be fin- 
ished and completed on or before the 25th day of December, 1841. 
The defendant covenanted todeliver the crossties and mudsills, 
at convenient points along the line, and the wood and iron rails 
at the end of the finished part of the road. The contracting par- 
ties also covenanted and stipulated that the Engineer of the Geor- 
gia Rail Road and Banking Company, for the time being, or 
some one to be appointed by him, should be the inspector of the 
work, and should determine when the contract had been complied 
with, according to its just and fair interpretation, and the amount 
of the same, and all disputes and differences arising under the 
same; and that his decision should be obligatory and conclusive be- 
tween the parties to said contract, without further recourse or ap- 
peal. 

The complainants allege in their bill a breach of the contract 


. 
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on the part of the defendant, in not furnishing the materials as 
stipulated, according to a reasonable interpretation thereof, 
whereby they were subjected to ruinous delays and losses, a bill 
of particulars of which is attached to their bill as an exhibit; and 
pray that the defendant may be decreed to account with them 
concerning the same, and for further relief, &c. 

The defendant demurred to the bill of the complainants on 
two grounds: First, Because there was no equity in it, which 
would entitle the complainants tv relief; and Second, Because, 
by the complainants’ own showing, all matters of dispute or dif- 
ference between the parties to the contract set forth, were to be 
determined by the engineer of said company, and from which 
there was to be no appeal, &c. 

On hearing the demurrer, the Court below sustained it, and 
dismissed the bill; whereupon the complainants excepted, and 
now assign the same for error here. 

It is undoubtedly true, as insisted on the argument, that a Court 
of Law is as competent to assess and award damages forthe breach 
of an agreement, either express or implied, as a Court of Equity, 
and is the proper tribunal for the adjudication of such questions, 
where the remedy is adequate, and there is no impediment, or 
barrier, to hinder or obstruct such Common Law remedy. Such, 
however, is not the case made by the complainants’ bill, in our 
judgment. The complainants do set forth a special agreement, 
in which there are dependant covenants, and allege abreach there- 
of on the part of the defendant; but that is not the whole case 
made by the complainants’ bill. They charge that by the terms of 
the agreement, all disputes and differences arising under the con- 
tract, should be referred to the Engineer of the Company, and his 
decision should be obligatory and conclusive between the parties; 
that this Engineer was an interested stockholder in the Company 
to the amount of ten thousand dollars, which fact was unknown 
to the complainants at the time of entering into the agreement; 
and that they have submitted their account for losses, &c., to him, 
which he has declined to allow for the reasons stated. It was 
contended there had been no breach of the agreement, as the bill 
showed the materials were all furnished by the defendant with- 
in the year, and the work completed. What is to be considered 
a “ just and fair interpretation” of this contract, according to its 
terms and stipulations? The just and fair-interpretation of the 
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contract, is, in our judgment, that the complainants were to em- 
ploy a reasonable number of hands, so as to complete the work 
within the year, and the defendant was to furnish the crossties, 
and mudsills at convenient points along the road, and the wood 
and iron rails at the end of the finished part of the road, as the 
same should be built by the complainants, when needed, without 
any wnreasonable delay. ; 

The complainants could not have employed a thousand hands, 
and have required the defendant to furnish all the materials with- 
in the first three months of the year within which the contract 
was to have been completed ; nor could the defendant have re- 
quired the complainants, with a reasonable number of hands, to 
perform the contract within the stipulated time, to remain idle 
until the last three months of the year, without furnishing the 
materials for the superstructure of the road, and then have re- 
quired them to perform their contract within the year. Each 
party to the contract had a duty to perform, and to act in good 
faith towardstheother. The complainants were bound to prepare 
themselves with the necessary reasonable means and laborers to 
do the work within the time limited; and the defendant was 
bound to furnish the necessary materials, as stipulated by the con- 
tract, within a reasonabletime, when wanted by the complainants, 
so as not to occasion any unnecessary or unreasonable loss or de- 
lay on their part. The complainants charge, that in consequence 
of the failure of the defendant to furnish materials, and procure 
the right of way, they were, throughout the whole work, subject- 
ed to the most ruinous delays and losses, the extent of which ap- 
pears from the bill of particulars annexed to their bill of com- 
plaint. After the complainants had completed the work, they al- 
lege they sought satisfaction of the Engineer, for the loss sus- 
tained by them. At first he promised to settle their account— 
then he doubted, and concluded to submit it to the Directors, and 
promised to be governed by their opinion; but finally, he de- 
clined making any allowance whatever of their account, upon the 
ground that he had discovered that he had allowed the complain- 
ants one cent per lineal yard for the superstructure, more than 
their proposal. The complainants claimed from the defendant 
nearly two thousand dollars for damages, as per account rendered, 
for non-compliance with the contract, and presented the same to 
the Engineer for payment, which, after some doubt and hesitation, 
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he has decided not to allow or pay. By the agreement of the 
complainants and the defendant, all disputes and differences aris- 
ing under the contract between them, were to be determined by 
the Engineer, and his decision was to be obligatory and conclu- 
sive between the parties, without further recourse, or appeal. 
But it is said, in this case, there has been no formal submission of 
the matters in dispute, to the arbitrator selected by the parties, 
and no formalaward made. If there has not beena strictly technical 
submission and award between the parties, there has been, in 

our opinion, just such asubmission of the matters in*dispute, and 
just such an award as was contemplated by the parties to the 

agreement ; and if there were no other objections to it, would be 

binding and conclusive upon them ; and such, we infer, was the 

view taken of it by the defendant, when the demurrer was filed ; 
inasmuch as that is one of the grounds insisted on by it. “That 

act by which parties refer any matter in dispute between them, 
to the decision of a third person, is called a submission ; the per- 
son to whom the reference is made, an arbitrator; the judgment 
pronounced by an arbitrator or arbitrators, an award. The sub- 
mission may be purely by the act of the parties themselves, or it 
may be by their act, with the interposition of a Court.” Kyd 
on Awards, 4,5. Here is a matter of “dispute or difference,” 

arising under the contract made between the complainants and 

the defendant. The agreement ofthe parties submits it to the de- 
cision of the Engineer, the arbitrator selected by them—the 
complainants’ account, which is the subjeet matter of dispute, has 
been submitted to the arbitrator for his consideratien and decis- 
ion, and he has decided not to pay it; not because, as seems to 

be supposed, it was not supported by sufficient evidence, but for 
the reason that the arbitrator had discovered that he had allowed: 
thec omplainants, one cent per lineal yard forthe supgstructure more’ 
than their proposal. itis true, during the progress of the work,. 
the complainants rendered the Engineer an account for loss, on 
Division No. 3, and he then required the certificate of the Assistant. 
Engineer; but when the final decision was made, no such reason: 
appears to have been assigned by the arbitrator, but a very dif- 

ferent one. The complainants’ bill makes a case in which there 
is a dispute or difference between them and the defendant, aris- 
ing under the contract for constructing the superstructure on cer- 


tain divisions of the Athens Branch of the Georgia Rail Road. 
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By the contract of the parties, such dispute or difference was to 
be submitted to the Engineer for his decision, which, it is stipu- 
lated, shall be conclusive between the parties; that after the 
work was completed, the complainants submitted their account 
to the Engineer for loss and damage, in consequence of the al- 
leged non-compliance of the defendant’s part of the contract, who 
decided against allowing them payment for their claim, and gave 
his reason therefor, that at the time of entering into the agreement 
constituting the Engineer of the Company the arbitrator of all 
disputes and differences between themselves and the defendant, 
they were ignorant that he was a stockholder to the amount of 
ten thousand dollars, in the Company of the defendant, which 
they allege to be the fact. The main object of the complainants’ 
bill is to have the award of this interested arbitrator set aside, and 
that the defendant may come toa fulland fair account with them, 
for lost time and-damage sustained by them in consequence of 
the alleged breach of the contract on the part of the defendant, 
in not furnishing the materials, &c., as stipulated therein. The 
object of the bill is not solely to recover damages for breach of 
the agreement, but it is to have the award of the arbitrator, which 
disallowed the account of the complainants, submitted to his de- 
cision under the agreement, set aside, on the ground that he was 
an interested party, which was unknown to the complainants at 
the time they agreed to submit the matter in dispute to his decis- 
ion. If the arbitrators appear to have an interest in the subject 
matter of the reference, a Court of Equity will consider this as a 
sufficient ground for setting aside the award. Kyd on Awards, 
239. 2 Comyn’s Dig. 514. 

[2.] That a party cannot be a judge in his own cause, is a 
principle too well established to require the citation of authorities 
to support it.- According to the case as presented by the com- 
plainants in their bill, we are of the opinion that a Court of Equi- 
tty has jurisdiction to grant the relief sought ; and that the Court 
below erred in its judgment, in sustaining the demurrer and dis- 
missing the bill. 

Let the judgment of the Court below be reversed, and the 
cause reinstated. 
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No. 44.—Henry Srrickianp, plaintiff in error, vs. Posey Map- 
pox, defendant in error. 


[1.] The traverse of the answer of a defendant in Garnishment, is not a collate- 
ral issue, and may be appealed from. by either party, who may be dissatisfied 
with the verdict of the Jury, as matter of right. 


Motion to dismiss an appeal in Cherokee Superior Court, be- 
fore Judge Wricur. 

This was an appeal from the Inferior to the Superior Court, 
of Cherokee County, from a verdict rendered upon an issue join- 
ed on a return to a summons of Garnishment. 

The presiding Judge dismissed the appeal, on the ground that 
it was a collateral issue, from which an appeal, as matter of right, 
did not lie ; to which decision, plaintiff in error excepted. 


W. H. Unperwoop & T. H. Tripp, for plaintiff in error. 
W. Akin, for defendant. 
By the Court—Nisset, J. delivering the opinion. 


The plaintiff in execution sued out a summons of garnishment 
against one Posey Maddox, who answered, that he was not in- 
debted anything to the defendant in execution. The plaintiff in 
execution traversed the answer, and the issue was submitted to a 
Jury who found for the defendant in garnishment. From this ver- 
dict the plaintiff in execution entered an appeal, which was dis- 
missed by the presiding Judge, upon the ground that an appeal 
does not lie in such a case, because the issue formed is a collateral 
issue. To that decision plaintiff excepts, and the question is, 
whether, as matter of right, an appeal will lie from the verdict of 
a Jury, rendered on a traverse of the answer of a defendant in 
garnishment. 

[1.] By the 26th Rule of Court, “no appeal shall be allowed 
in collateral issues, ordered by the Court; but the Court will, in 
its discretion, grant a new trial, upon such terms as shall appear 
just and reasonable. But when such collateral issue is tried in 
the Inferior Court, and said Court is dissatisfied with the verdict, 
they may permit an appeal to the Superior Court, at their dis- 
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cretion.” This issue was tried before the Inferior Court, and no 
order was taken or asked, directing an appeal.. The plaintiff in 
error insists that this was not a collateral issue, and came not 
within the rule, and therefore no order permitting the appeal was 
necessary. So the question returns—did the appeal lie as matter 
of right? If this was a collateral issue ordered by the Court, 
then it did not lie—if it was not then it did lie. We think it 
was not a collateral issue. To what, is it collateral? To what 
issue is it collateral? To none whatever that I can see. The 
issue between the plaintiff and the defendant to the Judgment, is 
closed, that is, sealed by the Judgment. There is no longer a 
contest of any kind between them. One is a creditor and the 
other a debtor by Judgment. This issue cannot, therefore, be 
collateral to the proceedings on which the Judgment is founded, 
or any issue growing out of them. It seems to me to be an ori- 
ginal issue. | The office of a garnishment is to apply the debt due 
by a third person to a defendant in Judgment, to the extinguish- 
ment of that Judgment, or to appropriate effects belonging to a 
defendant in the hands of a third person, to its payment. If the 
defendant in garnishment admits indebtedness, there is no issue 
formed upon his answer, there is no necessity for one. The gar- 
nishment has done its work—its functions are fulfilled —the money 
or effects are applied by the Court, and there is an end of it. It 
was argued thatthe summons of garnishment made an issue with 
the person summoned, viz: indebtedness or not. That this was 
the primary issue. And if he denied owing anything, in his an- 
swer, then a traverse made up a second issue, as to the truth of 
his answer, which issue, counsel claimed to be collateral to the 
first, and which is the issue I am now considering. This reas- 
oning is more specious than solid. The summons makes no alle- 
gation of indebtedness. Its office is to call upon the debter of the 
defendant in execution, to say upon oath, what, if any thing, he 
owes him, or what effects he has in his possession, belonging to 
him. If, as before stated, he answers affirmatively, the process 
has fulfilled its functions; butif he answers negatively, the law gives 
the plaintiff in execution the right to traverse his answer. Upon 
this traverse the issue is formed,-and it is the first issue which has 


grown out of the preceeding. The question which it makes is 
this : is the defendant in garnishment indebted to the defendant 
in execution? ‘This is the fact which the Jury are to find af- 
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firmatively or negatively. I do not see that this issue is collateral 
to anything. It is original and independent. 

A familiar illustration of a collateral issue is, for example, this : 
A fund is in the hands of the Court, for distribution among con- 
flicting Judgment liens. Upon suggestion that one of them is 
paid, the Court may order an issue to be made and sent to the 
Jury to find that fact. The main thing before the Court is the 
distribution of the fund. Pending the consideration of that mat- 
ter, a controversy springs up as to the fact, whethera claim upon 
the fund has been extinguished. The Court has the discretion to 
submit that controversy to a Jury. If it is submitted, it is a col- 
lateral issue. It is collateral to the matter pending, and must be 
determined before that matter can be adjudicated. The rule I 
have quoted contemplates just such issues. Such as are prelimi- 
nary—spring out of the matter in hand—are within the discre- 
tion of the Court and are ordered by it. It does not contemplate 
an issue which is ordered or allowed by law, as matter of right. 
And this is an issue of that kind. By the act of 1830, the plaintiff 
at whose instance the summons of garnishment has been sued 
out, may make up an issue on the answer of the defendant in 
garnishment, which shall bé submitted toa Jury. Princeg 40. 
Hotchkiss, 563. Here is the authority of law for this issue. It 
is the legal right of the party suing out thesummons, to make up 
an issue, and the statute declares that it shall be submitted to a 
Jury. The Court has no discretion about it. It cannot withhold 
the issue, nor is any order necessary, unless merely to show by 
the record, the regularity of the proceedingto make up the issue. 
The issue is authorised by law, and upon it, the law requires the 
verdict ofa Jury. This being settled, I refer to the Judiciary Act 
of 1799, which authorises an appeal, “ in all cases where a verdict 
shall be rendered.” The 26th section of that act provides, that in 
all cases where a verdict shall be rendered, the party in whose fa- 
vor it may be, shall be allowed to enter and sign Judgment there- 
on, within four days from the adjournment of the Court, &c. It 
proceeds to give the right to enter a stay of execution, and then 
declares, “ that in case either party shall be dissatisfied with the 
verdict of the Jury, then, and in all such cases, either party may, 
within four days after the adjournment of the Court in which such 
verdict was obtained, enter an appeal in the Clerk’s Office of such’ 
Court, as matter of ryght.” Prince, 426. Hotchkiss, 600. 
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‘There can be but one construction of this Act, and that is, that in 
all cases where a verdict of a Jury is required by law to be ren- 
dered, when rendered, either party may, as matter of right, enter 
an appeal. This is one of the cases where an issue is provided 
by law, where a verdict is required to be rendered, and as we 
think, where either party is entitled to an appeal as matter of 
right, 

The party having entered his appeal in this case, as by law he 
had the right to enter it, we think the Court erred in dismissing 
it, and reverse the Judgment. 








